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I INTRODUCTION

This Court should affirm the trial court’s summary judgment ruling
in favor of Respondent Union Bank, N.A. (“Union Bank”) awarding a
deficiency judgment on a defaulted commercial construction loan against
commercial guarantors William Riley and Althea Riley, and Walter V.
Thompson and Mary L. Thompson (collectively “Guarantors™).
Guarantors are liable on their commércial guaranties notwithstanding
Union Bank’s nonjudicial foreclosure of the deed of trust offered by the
borrower, not by Guarantors. That nonjudicial foreclosure does not
prevent this action, contrary to Guarantors’ assertions. This Court should
reject their legal defense and affirm the trial court’s judgment in Union
Bank’s favor.

Guarantors seek to avoid their legal obligations by misconstruing
the deed of trust, misreading the Deed of Trust Act, and ignoring their
own waivers. The record, including the context evidence that Guarantors
fail to discuss at all, supports the trial court’s judgment.

This Court should reject Guarantors’ sole challenge on appeal that
as a matter of law Union Bank could not seek a deficiency against them
after Union Bank’s nonjudicial foreclosure of the borrower’s deed of trust.
If this Court rejects any part of their three-part legal argument, this Court

should affirm. Each part of their argument fails for these reasons: 1) the



deed of trust construed in context does not secure the Guarantors’
obligations under their commercial guaranties, but only secures the
obligations of the borrower/grantor; 2) the Deed of Trust Act does not
provide the defense asserted and, instead, provides at RCW
61.24.100(3)(c) a lender’s right to a deficiency judgment against
commercial guarantors like these; and 3) Guarantors waived any anti-

deficiency defense. This Court should affirm.

II. STATEMENT OF THE ISSUES

1. Does Guarantors’ defense fail as a matter of law because
the borrower’s deed of trust did not secure Guarantors’
obligations under their commercial guaranties but only
secured the obligations of the borrower who granted the
deed of trust based on the plain language, context evidence,
commercial purposes of the transaction, and the borrower’s
limited authority under its LLC Agreement?

2. Does Guarantors’ defense fail as a matter of law because
the Deed of Trust Act, specifically RCW 61.24.100(3)(c),
permits a deficiency action against Guarantors to recover
on the commercial guaranties after the nonjudicial
foreclosure even if the deed of trust secured Guarantors’
obligations?

3. Does Guarantors’ defense fail because these Guarantors
waived the anti-deficiency defense they now assert?

III. STATEMENT OF THE CASE

This is an action to enforce personal commercial guaranties of an
$8.4 million commercial construction loan. The relevant facts are

undisputed.



This Court reviews the trial court’s summary judgment ruling that
Union Bank may recover a deficiency judgment against these guarantors
of a commercial loan after nonjudicial foreclosure of the borrower’s deed
of trust. CP 622-25 (Order Granting Summary Judgment). The trial court
ruled on cross motions for summary judgment. /d.

A. The commercial loan transaction and content of the
deed of trust.

To acquire undeveloped real estate intended for development, Red
Hawk, LLC (“Red Hawk” or “Borrower”) borrowed $8.4 million from
Union Bank’s predecessor in interest Frontier Bank by executing a
promissory note (“Note”). CP 22 (Bembry Decl., q 3), 29-30 (App. 5). As
collateral for the Note, Borrower granted to Frontier Bank a deed of trust
(“Deed of Trust”) encumbering its real property. CP 50-59 (App. 6). The
Note specifies that it “is secured” by the Deed of Trust. CP 30 at
“COLLATERAL.” The Deed of Trust properly was recorded in August
2004. CP 50-59 (App. 6).

To make the commercial loan, Frontier Bank required additional
sources of repayment: personal commercial guaranties. CP 420-24 (Kern
Decl., 94). Guarantors executed personal commercial guaranties that
absolutely and unconditionally guaranteed full satisfaction of any and all
debts, liabilities and obligations of Red Hawk to Frontier Bank. CP 74-84

(Bembry Decl., Ex. A) (See App. 4). These guaranties do not specify any
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collateral or security.

Guarantors were not parties to the Deed of Trust or the Promissory
Note, which were executed by Borrower Red Hawk and Frontier Bank. CP
420-24 (Kern Decl., q 3); CP 29-30 (Note) (App. 5). Guarantors did not
own the property granted in the Deed of Trust. /d. No guarantor offered
security for his or her guaranty. CP 420-24 (Kern Decl., § 4).

At the time it granted the Deed of Trust, Red Hawk’s LLC
Agreement prohibited the use of Company assets for the benefit of “any
individual obligation of any Member.” CP 469-470, 9 1.4 and 1.7
(Turetsky Decl., Ex. A). The Agreement limited use of Company assets
“solely for the benefit of the Company.” Id.

Additionally, at that time Borrower passed a resolution recognizing
its members’ authority to grant the Deed of Trust to secure its obligations,
not obligations of anyone else. CP 444-45 (Second Bembry Decl., § 5, Ex.
1) (App. 2). The resolution states that its members are authorized “[t]o
mortgage, pledge, transfer, endorse, hypothecate, or otherwise encumber

. . any property . . . belonging to the Company . . . as security for the

payment of any loans or credit accommodations so obtained, any

promissory notes so executed (including any amendments to or

modifications, renewals, and extensions of such promissory notes), or any

other or further indebtedness of the Company to Lender at any time




owing . ...” CP 444-45 (Bembry Decl., 9 5, Ex. 1) (App. 2).

The Deed of Trust specifies whose payment and performance the
Deed of Trust secures. The Deed of Trust provides that the “payment” and
“performance” secured by the Deed of Trust is that of the borrower/

grantor, as follows:

PAYMENT AND PERFORMANCE. Except as

otherwise provided in this Deed of Trust, Grantor shall

pay to Lender all amounts secured by this Deed of

Trust as they become due, and shall strictly and in a

timely manner perform all Grantor’s obligations

under the Note, this Deed of Trust and the Related

Documents.

CP 50-59 (Bembry Decl., J 4, Ex. B) (App. 6). The Deed of Trust defines
the “Grantor” as Red Hawk, LLC. CP 50-59 (Bembry Decl., | 4, Ex. B).
The Deed of Trust concerns payment and performance by the “Grantor,”
and nobody else. This “Payment and Performance” section informs the
meaning of the document and specifically the payment and performance
obligations.

Mr. Riley testified under oath that the 2004 Deed of Trust executed
by Red Hawk, LLC, secured the 2004 Promissory Note executed by Red
Hawk, LLC, and that that 2004 Deed of Trust did not secure the
obligations of any other persons. See CP 498-99 (Turetsky Decl., Ex. B at
58:5-59:4).

Each of the guaranties provides as part of “GUARANTOR’S



WAIVERS” a waiver of any defense related to anti-deficiency laws or
laws that would prevent the Lender from seeking a deficiency after any
foreclosure, as follows,

... Guarantor also waives any and all rights or defenses
based on suretyship or impairment of collateral
including but not limited to, any rights or defenses
arising by reason of (A) any “one action” or “anti-
deficiency law” or any other law which may prevent
Lender from bringing any action, including a claim for
deficiency, against Guarantor, before or after Lender’s
commencement or completion of any foreclosure
action, either judicially or by exercise of a power of
sale. ...

CP 75 (Commercial Guaranty, p. 2 at “GUARANTOR’S WAIVERS”
(emphasis added)) (App. 4). There are additional provisions related to
these Waivers, including  one  entitled “GUARANTOR’S
UNDERSTANDING WITH RESPECT TO WAIVERS” and the
Guarantors’ acknowledgment that he or she read the provisions of the
guaranty and agree to its terms. CP 75 (Commercial Guaranty, p. 2 at
“GUARANTOR’S WAIVERS” (App. 4).

B. The context evidence

The contemporaneous transaction documents include the LLC
Resolution, the Note, the Deed of Trust and the Guaranties.

Former Frontier Bank loan officer Ed Kern, who was the primary
lending officer for Red Hawk’s loan, testified that to fund the loan

Frontier Bank required not only a Deed of Trust from the LLC, but
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commercial guaranties from Guarantors. CP 420-22 (Kern Decl., ] 1, 2,
6-7). Guarantors signed the documents as presented, with no requests for
special terms or revisions. See CP 423 (Kern Decl., § 9) (Guarantors “did
not ask me to add any terms in the guaranties. They never asked that the
guaranties reflect that their personal obligations were secured by any
deeds of trust, nor ever communicated any understanding or desire that
their performance under the guaranties be secured by any deeds of trust.”).
None of the guarantors testified that they lacked the opportunity to review
the documents.

Ed Kern testified that the personal guaranties were essential for the
approval of this loan so that Frontier Bank had an additional remedy if the
property did not satisfy the debt: it could look to the Guarantors. CP 421
(Kern Decl., 4). The transaction was a typically structured real estate
purchase loan where the borrower granted a deed of trust to secure its
performance and payment obligations, and the guarantors separately
guarantied those obligations. CP 422 (Kern Decl., §8). Guarantors

submitted no evidence that the parties intended otherwise.

C. Summary Judgment to Union Bank

After Borrower defaulted on the Note, see CP 24 (Bembry Decl.,
9 10), Union Bank nonjudicially foreclosed the Deed of Trust. CP 24-25

(Bembry Decl., 9 13-16). Union Bank then commenced this action



against Guarantors to enforce their personal guaranties and collect the
deficiency. CP 26-27 (Bembry Decl., Iy 17-22).

Union Bank moved for summary judgment, contending that it had
the contractual and statutory right to recovery a deficiency from the
Guarantors. CP 1-13 (Union Bank’s Motion for Summary Judgment).
Guarantors opposed the motion and cross-moved for summary judgment
on the sole basis of the same legal defense raised in this appeal. CP 447-
454 (Response in Opposition); CP 269-81 (Cross Motion for Summary
Judgment).

The trial court granted Union Bank’s motion for summary
judgment, and denied Guarantors’ cross-motion for summary judgment.
CP 622-25 (App. 1). The trial court rejected the legal defense raised by
Guarantors. It ruled that the Deed of Trust did not secure the guarantors’
obligations based on the evidence of the parties’ intent apparent in the
documents and the structure of the transaction, stating at oral argument:

[Guarantors] base [their argument] on the language of the

deed of trust for which they’re not a party and doesn’t even

effectuate, doesn’t even try to argue that this interpretation
effectuates the parties’ intent.

In other words, they look at the document and say well,
whether it’s the intent or not we want you to do that, Your
Honor. And I don’t think that that language supports it in
the first place, and there is no argument even here that this
effectuates the parties intent.

And it’s little wonder that that’s the case, because if you




gave it that interpretation it would subvert any reasonable
structure of this transaction here. The guaranty would be
very little comfort to the bank or very little support for the
bank’s ability to enforce its — enforce the promissory note
and any deficiencies on the promissory note.

[I]f you’re securing the guaranty with the deed of trust it
would be somewhat superfluous since the deed of trust
securing the first loan was all the lender would need. Why
would you need a deed of trust to secure the guaranty as
well on the same property. That doesn’t make a great deal
of sense.

I think the only reasonable and, frankly, non-absurd
interpretation of the deed of trust is that the guaranty, itself,
is not secured by the deed of trust. It stands on its own, and
it’s a commonsense result that effectuates the intent of the
parties.

5/10/13 VR at 16:24-18:16. The trial court concluded that Union Bank’s
was the “reasonable” and “non-absurd” construction of the deed of trust in
the context of the parties’ transaction. Id. See also CP 653 (Order Denying
Reconsideration). The trial court also reasoned that Guarantors’
construction was not supported by the “language” in the Deed of Trust “in
the first place,” and “would subvert” the “structure” of the transaction. /d.
CP 653.

In response to Guarantor’s argument that RCW 24.64.100(1)
prevented the deficiency action, without any acknowledgment of RCW
24.64.100(3)(c), see 5/10/13 VR at 8-16, the trial court rejected the

argument. 5/10/13 VR at 18. See also CP 653 (Order Denying
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Reconsideration).

As an alternative bdsis for rejecting Guarantors’ legal defense, the
trial court would have enforced Guarantors’ waivers of anti-deficiency
protections, reasoning that “under these circumstances” of a multi-million
dollar commercial transaction, waivers by commercial parties were not
against public policy. 5/10/13 VR at 19:2-23. See also CP 653-54 (Order
Denying Reconsideration).

The trial court awarded the uncontested deficiency amount against
Guarantors jointly and severally. CP 622-25 (Order); 626-628 (Judgment).

Guarantors timely appealed. CP 636-41 (Notice of Appeal).

IV. STANDARDS OF REVIEW

Although Guarantors raise an abuse of discretion standard, see
Amended Opening Brief at 7, this appeal presents purely legal issues
reviewed de novo. Appellate courts review summary judgment orders de
novo. Udall v. T.D. Escrow Servs., Inc., 159 Wn.2d 903, 908, 154 P.3d
882 (2007). Interpretation of a contract ordinarily is a question of law.
Hearst Commc’ns, Inc. v. Seattle Times, 154 Wn.2d 493, 503, 115 P.3d
262 (2005); Tanner Elec. Coop v. Puget Sound Power & Light Co., 128
Wn.2d 656, 574, 911 P.2d 1301 (1996). Statutory interpretation similarly
is a legal issue reviewed de novo. Udall, 159 Wn.2d at 908.

CR 56(c) provides that summary judgment is appropriate where
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“there is no genuine issue as to any material fact and... the moving party
is entitled to a judgment as a matter of law.” Appellants raise no disputed
issues of fact.

Application of these standards should result in affirmance.
V. ARGUMENT

This Court should affirm the trial court’s summary judgment in
Union Bank’s favor based on any of three legal bases. The Court first
should construe the Deed of Trust to secure only Borrower’s obligations
based on the language, context evidence and commercial purpose of the
transaction. This defeats the Guarantors’ defense. Guarantors fail to
address the context evidence, reconcile their proposed construction with
all the contemporaneous documents, or address the express prohibition in
Borrower’s LLC Agreement against use of Company property to secure
individual members’ obligations. This uncontested evidence undermines
Guarantors’ incomplete analysis. This Court should reject their
construction of the Deed of Trust.

Second, whether or not the Deed of Trust secures Guarantors’
obligations, the Deed of Trust Act, Title 61.24 RCW, affirmatively
permits this action at RCW 61.24.100(3)(c). For commercial guarantors
like these, the Deed of Trust Act sets a general rule that a guarantor

remains liable for a deficiency after a nonjudicial foreclosure of the
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borrower’s deed of trust.

Finally, in this commercial transaction affirmance is proper based
on enforcement of Guarantors’ waivers of any personal anti-deficiency
defenses they may have had.

A. This Court should affirm the trial court’s order
granting Union Bank summary judgment based on a
proper construction of the Deed of Trust, a proper
interpretation of the Deed of Trust Act, or enforcement
of Guarantors’ waivers

Based on the authorities and undisputed evidence, this Court
should concur with the trial court’s construction of the Deed of Trust, its
interpretation of the Deed of Trust Act, and the its determination in the
alternative to enforce Guarantors’ waivers of anti-deficiency protections.

1. The Deed of Trust, properly construed, does not
secure Guarantors’ obligations.

This Court properly should construe the Deed of Trust as securing
only the Borrower’s obligations. This construction supports affirmance
without the need to construe the statute.

Guarantors frequently misstate their own argument, framing the
issue as, “I:s the Deed of Trust secured by the Guarantees signed by the
Defendants?” Am. Op. Br., 2 at Issue A. As the trial court pointed out to
Guarantors’ attorney at oral argument, the Deed of Trust is the security
instrument; the guaranties do not “secure” the Deed of Trust. See 5/10/13

VR at 12:14-16. The question Guarantors frame compels a negative
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answer because the Deed of Trust is not secured by anything, including
the guaranties. Rather, the issue correctly framed is whether the Deed of
Trust secured the guaranties, or, more precisely, whether the Deed of Trust
secured Guarantors’ obligations under their guaranties. It did not.

Under the objective manifestation theory of contracts applied in
Washington, courts “determine the parties’ intent by focusing on the
objective manifestations of the agreement, rather than on the unexpressed
subjective intent of the parties.” Hearst Commc ’ns, Inc. v. Seattle Times,
154 Wn.2d 493, 503, 115 P.3d 262 (2005); Tanner Elec. Coop v. Puget
Sound Power & Light Co., 128 Wn.2d 656, 674, 911 P.2d 1301 (1996).
Courts are to “impute an intention corresponding to the reasonable
meaning of the words used.” /d. at 503-04. To implement the context rule,
the court focuses on the intent of the parties demonstrated by the written
agreement and the context within which the agreement was executed.
Chatterton v. Business Valuation Research, Inc., 90 Wn. App. 150, 155,
951 P.2d 353 (1998). Our Supreme Court in Berg v. Hudesman approved
the tenet that “meaning can almost never be plain except in a context.”
Berg v. Hudesman, 115 Wn.2d 657, 668 P.2d 222 (1990) (disapproving
plain meaning rule and adopting context rule for contract interpretation).
The contract should be viewed as a whole, including (1) the subject matter

and objective of the contract; (2) all circumstances surrounding its
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formation; (3) the subsequent acts and conduct of the parties; (4) the
reasonableness of the respective interpretations advocated by the parties;
(5) statements made by the parties in the preliminary negotiations; and (6)
usage of trade and course of dealings. Tjart v. Smith Barney, Inc., 107
Wash. App. 885, 895 (2001), rev. denied, 145 Wn.2d 1027 (2002), cert.
denied, 537 U.S. 954 (2002).

The Deed of Trust did not secure Guarantors’ obligations under the
guaranties based on its plain language, the context evidence and the
commercial purposes of the transaction. Looking first at the plain
language of the Deed of Trust, Guarantors point to its “payment” and
“performance” section, coupled with the “Related Documents” provision.
See Am. Op. Br. at 7-10. They ignore whose obligations the parties
intended to secure. The Deed of Trust states that the obligations of
“payment” and “performance” that are secured are those of the borrower
LLC, i.e., “Grantor,” not those of Guarantors. Guarantors do not read far
enough.

Guarantors’ focus on the following deed of trust section stating
that the Borrower granted the Deed of Trust to secure “payment” and
“performance”:

THIS DEED OF TRUST, INCLUDING THE

ASSIGNMENT OF RENTS AND THE SECURITY
INTEREST IN THE RENTS AND PERSONAL
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PROPERTY, IS GIVEN TO SECURE (A) PAYMENT
OF THE INDEBTEDNESS AND (B) PERFORMANCE
OF ANY AND ALL OBLIGATIONS UNDER THE
NOTE, THE RELATED DOCUMENTS, AND THIS
DEED OF TRUST.... THIS DEED OF TRUST IS
GIVEN AND ACCEPTED ON_THE FOLLOWING
TERMS:

CP 51 (emphasis added) (App. 6). From there, Guarantors point to the
defined term “Related Documents,” which includes, among its generic list
of items, the word “guaranties.” CP 56 (App. 6). Guarantors then argue
that this shows the Deed of Trust has something to do with their
performance of the guaranties. This is incorrect.

The Deed of Trust is “given and accepted” to secure payment and
performance only “on the following terms.” Those “terms,” which appear
in the very next section of the Deed of Trust, define whose “payment” and
“performance” is secured—and it is not Guarantors’. That section is
entitled “PAYMENT AND PERFORMANCE” and it states as follows:

PAYMENT AND PERFORMANCE. Except as

otherwise provided in this Deed of Trust, Grantor shall

pay to Lender all amounts secured by this Deed of

Trust as they become due, and shall strictly and in a

timely manner perform all Grantor’s obligations

under the Note, this Deed of Trust and the Related
Documents.

CP 51 (emphasis added) (App. 6). The Deed of Trust defines “Grantor” as
Red Hawk. CP 59 (App. 6). Thus, the Deed of Trust secures only the

“payment” and “performance” of Grantor’s obligations to pay and perform
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its obligations on the loan and the “Related Documents,” not those of
“Guarantors.”

That the Deed of Trust secures only Borrower’s obligations, and
not Guarantors’, is further evidenced in the “FULL PERFORMANCE”
section, which states that reconveyance shall occur when “Grantor” pays
or otherwise performs, as follows:

FULL PERFORMANCE. If Grantor pays all the

Indebtedness when due, and otherwise performs all the

obligations imposed upon Grantor under this Deed of

Trust, Lender shall execute and deliver to Trustee a

request for full reconveyance and shall execute and

deliver to Grantor suitable statements of termination of

any financing statement on file evidencing Lender’s
security interest in the Rents and Personal Property. . . .

CP 53 (emphasis added) (App. 6). This makes no mention of Guarantors’
paying or performing. The Deed of Trust is discharged only when
“Grantor”— Red Hawk —“pays” and “performs.” Additionally, the
warranty provision applies only until “the Grantor’s Indebtedness shall be
paid in full.” CP 52-53 (emphasis added) (App. 6). The Deed of Trust read
as a whole does not support a conclusion that it was intended to secure the

obligations of Guarantors. It was not.>

2 The Court also should note that the parties did not include
Guarantors’ specific guaranty in the definition of “Related Documents.”
“Related Documents” are defined as “all promissory notes, credit
agreements, loan agreements, guaranties, security agreements, mortgages,
deeds of trust, security deeds, collateral mortgages, and all other
instruments, agreements and documents, whether now or hereafter
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Based on the plain language of the Deed of Trust, this Court
should conclude that it secured only Borrower’s obligations under any
“Related Documents,” not Guarantors’ separate obligations to pay and
perform on the guaranties.

This conclusion also is supported, if not compelled, by Red
Hawk’s LLC Agreement, which prohibits transfer or encumbrance of
Company property for “any individual obligation of any Member,” stating:

The Company’s credit and assets shall be used

solely for the benefit of the Company, and no asset

of the Company shall be transferred or encumbered

for or in payment of any individual obligation of

any Member unless otherwise provided for herein.

CP 470, 9 1.7 (App. 3). See also id. at Y 1.4. Borrower had no authority to
encumber its property by executing a Deed of Trust that secured
obligations of anyone other than itself. Guarantors argue for a construction
making the Borrower’s conduct uitra vires. This Court should reject that
construction, which Borrower clearly never intended.

Mr. Riley also testified under oath that the 2004 Deed of Trust

executed by Red Hawk, LLC, secured the 2004 Promissory Note executed

existing, executed in connection with the indebtedness. . . .” CP 59 (App.
6). While the list includes the word “guaranties,” it does not include the
word “Guaranty,” which is a specifically defined term that applies
exclusively to Guarantors’s guaranty. /d. Thus, not only does the deed of
trust secure only performance by borrowers, but Guarantors’ specific
guaranty is not expressly included in “Related Documents.”
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by Red Hawk, .LLC, and that that 2004 Deed of Trust did not secure the
obligations of any other persons. See CP 498-99 (Turetsky Decl., Ex. B at
58:5-59:4).

Additionally, the contemporaneous documents strongly support
Union’s Bank construction. These documents must be read together and
construed with reference to each other. Kenney v. Read, 100 Wn. App.
467, 474, 997 P.2d 455 (2000). The LLC resolution supports the
conclusion that (1) Red Hawk had no express authority to offer its
property to secure any obligations other than those of the Company itself,
and (2) Red Hawk did not intend to secure anyone’s obligations but its
own. See CP 444-45 (App. 2).>

Further, the Note recites that the Borrower’s obligations are
secured by the Deed of Trust, stating,

COLLATERAL. Borrower acknowledges this Note is

secured by the following collateral described in the

security instrument listed herein: a Deed of Trust dated

August 12, 2004, to a trustee in favor of Lender on real

property located in Pierce County, State of Washington.

CP 30 (App. 5). The Commercial Guaranties lack a similar provision

3 The resolution authorizes the LLC members “[t]o mortgage,
pledge, transfer, endorse, hypothecate, or otherwise encumber . . . any
property . . . belonging to the Company . . . as security for the payment
of any loans or credit accommodations so obtained, any promissory
notes so executed (including any amendments to or modifications,
renewals, and extensions of such promissory notes), or any other or
further indebtedness of the Company to Lender at any time owing. . . .”

-18 -



stating that the Guarantors’ obligations are secured. This: contrast supports
Union Bank’s construction, together with the parties’ expressions
throughout these documents.

The subject matter and objective of the contracts and the
circumstances surrounding their formation illustrate the parties’ objective
to provide the Bank with two sources of recovéry: the deeded property and
the guaranties. No utility arises by having the deed of trust also secure the
guaranties. Such a structure offers no advantage to a bank, where the
Borrower’s full debt already is secured by the Deed of Trust. A
guarantor’s liability mirrors the borrower’s liability. A bank, thus, could
obtain every cent owed it through foreclosing on the property simply by
having the property secure the Borrower’s obligations.

The history of the preliminary negotiations supports Union Bank’s
construction. Before Frontier Bank would authorize the loan, Frontier
Bank unequivocally required two things: 1) the Deed of Trust offering the
real property and 2) the personal commercial guaranties. CP 420-24;
(Kern Decl., 3, 4). The Guarantors made no demand or request that the
Deed of Trust also secure their personal obligations. CP 420-24 (Kern
Decl., § 9). Absent a request for a special structure by the Guarantors, the
Bank would be expected to prepare its customary documents securing only

the Borrower’s performance by the Deed of Trust. CP 420-24 (Kern Decl.,
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9 9). No context evidence suggests the parties had a different intent.

Guarantors’ construction of the Deed of Trust is simply
unreasonable given the entire context of the parties’ transaction. This
Court must reach a commercially reasonably interpretation of the
documents. Wilson Court Ltd. P’ship v. Tony Maroni’s, 134 Wn.2d 692,
705, 952 P.2d 590 (1998) (court must recognize “the commercial context”
and “a commercially reasonable construction”). The trial court rightly
noted in its oral ruling that “the only reasonable and, frankly, non-absurd
interpretation of the deed of trust is that the guaranty, itself, is not secured
by the deed of trust.” See 5/10/13 VR at 18:12-18:14.

The trial court correctly construed the Deed of Trust. Its decision is
consistent with the undisputed evidence and the law. This Court should
hold that Red Hawk’s Deed of Trust did not secure Guarantors’
obligations and affirm the trial court’s judgment granting summary
judgment in favor of Union Bank.

2. The Deed of Trust Act authorizes this action for a
deficiency judgment against commercial guarantors
even if the foreclosed deed of trust granted by the
Borrower secures Guarantors' obligations

Even if this Court were to conclude that Guarantors’ obligations
under the guaranties were secured by the Borrower’s Deed of Trust,
Guarantors’ legal argument still fails because the Deed of Trust Act

affirmatively permits Union Bank to seek deficiency judgments against
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them. Guarantors assert that RCW 61.24.100(1) prevents this action. Am.
Op. Br. at 2, Issue B; at 7. They misunderstand the statute. The Act does
not mean what Guarantors assert. The plain language does not bar this
action.

“A court’s objective in construing a statute is to determine the
legislature’s intent.” Id. at 909, citing Tingey v. Haisch, 159 Wn.2d 652,
657, 152 P.3d 1020 (2007). “‘[1]f the statute's meaning is plain on its face,
then the court must give effect to that plain meaning as an expression of
legislative intent.”” Id. “Plain meaning is ‘discerned from the ordinary
meaning of the language at issue, the context of the statute in which that
provision is found, related provisions, and the statutory scheme as a
whole.”” Id. “If the statutory language remains susceptible to more than
one reasonable interpretation, the statute is considered ambiguous, and the
court may then employ statutory construction tools, including legislative
history, for assistance in discerning legislative intent.” Id. Here, both the
plain meaning of the Deed of Trust Act and its legislative history support

Union Bank’s action to recover any deficiency from the Guarantors.

a. The Deed of Trust Act, RCW
64.24.100(3)(c), expressly authorizes Union
Bank’s deficiency action against Guarantors

The Deed of Trust Act affirmatively authorizes this action. The

Act begins with a blanket prohibition on actions for a deficiency judgment
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against any borrower, grantor, or guarantor except “as permitted” with

respect to “commercial loans.” RCW 61.24.100(1).* Guarantors fail to

perceive this plain exception for commercial loans to the bar against
deficiency actions. The Act then authorizes deficiency actions against
commercial guarantors, as follows:

This chapter does not preclude..., [s]ubject to this section

[RCW 61.24.100], an action for a deficiency judgment

against a guarantor if the guarantor is timely given the

notices under RCW 61.24.042.

RCW 61.24.100(3)(c). Subsection 3(c) permits a deficiency action against
a guarantor of a commercial loan provided notice under RCW 61.24.042 is
proper, which Guarantors did not challenge. The action must be brought
within a year. RCW 61.24.100(4). The guarantor can request judicial
determination of the property’s “fair value.” RCW 61.24.100(5).

This right to pursue a deficiency action under Subsection 3(c)
against a commercial guarantor only is circumscribed if a guarantor grants
his or her own deed of trust to secure his or her guaranty. In that case,
RCW 61.24.100(6) provides that the lender still may seek a deficiency
judgment, but that deficiency judgment is limited to waste and/or

wrongful retention of rents, just as it would be against a commercial

borrower or grantor. See RCW 61.24.100(3)(a). Because Guarantors in

*RCW 61.24.100 is contained at Appendix 7.
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this case did not grant any deed of trust over their own property,
subsection (6) does not apply.

Guarantors obliquely raise RCW 61.24.100(10). See Am. Op. Br.
at 8. Subsection (10) reads:

A trustee’s sale under a deed of trust securing a commercial

loan does not preclude an action to collect or enforce any

obligation of a borrower or guarantor if that obligation, or

the substantial equivalent of that obligation, was not

secured by the deed of trust.

RCW 61.24.100(10). On its face, this subsection has nothing to do with a
lender’s right to seek a “deficiency judgment” against a borrower and
guarantor, a situation addressed in RCW 61.24.100(3) and (6). Where the
legislature intended the Act to refer to actions for a “deficiency judgment,”
it used that precise term. RCW 61.24.100(3)(a)(i) (“an action for a
deficiency judgment”); RCW 61.24.100(3)(c) (same); RCW 61.24.100(6)
(“shall be subject to a deficiency judgment™). Subsection (10) by its plain
language does not prohibit “deficiency judgments.”

The plain meaning of RCW 61.24.100(6) conflicts with any
attempt to use the permissive RCW 61.24.100(10) as a prohibition on
Union Bank’s deficiency action. By its clear terms, subsection (6) permits
a limited deficiency judgment against a guarantor when the guaranty is

secured by a foreclosed deed of trust. Yet, at the same time, if subsection

(10) precludes deficiency actions against guarantors that are secured by a
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foreclosed deed of trust, it would preclude what subsection (6) permits
when a guarantor has offered the foreclosed deed of trust. This Court
should reject any interpretation that places subsections (6) and (10) in
direct conflict.

The Court can avoid the conflict by giving RCW 61.24.100(10) its
plain and reasonable meaning. The legislature’s use of the phrase “an
action to collect or enforce any obligation” in subsection (10)—a phrase
that appears nowhere else in RCW 61.24.100—reflects a different
meaning. Its reference to “an action to collect or enforce any obligation ...
not secured by the deed of trust” is directed to the situation where a
borrower or guarantor has obligations to the lender separate from the
commercial loan subject to foreclosure. Borrowers and guarantors can
have multiple transactions or loans with the same lender. The section
makes clear foreclosure of a deed of trust securing one commercial loan
does not affect a lender’s ability to enforce unrelated debts or obligations
against the same borrower or guarantor. Subsection (10) protects lenders
from arguments that all other debts or obligations are discharged if the
lender forecloses on one deed of trust. In short, subsection (10) is
permissive and clarifies that nothing in the Deed of Trust Act prevents a
lender from enforcing unrelated debts.

Where subsection (10) demonstrates an intent to permit lenders to
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pursue separate debts, this Court should not interpret it to prohibit lenders
from bringing an action for a deficiency judgment. Courts “do not infer a
prohibition absent specific language to that effect, unless the statute as a
whole directs that conclusion.” Glasebrook v. Mut. of Omaha Ins. Co., 100
Wn. App. 538, 545, 997 P.2d 981 (2000). Use of subsection (10) as a bar
in these circumstances would be contrary to the plain language of RCW
61.24.100(3)(c) and RCW 61.24.100(6). It would thwart a primary
purpose of the Deed of Trust Act because, in situations like this one,
lenders would have to file lawsuits on the guaranty prior to nonjudicial
foreclosure or initiate judiéial foreclosure actions in lieu of a nonjudicial
foreclosure altogether whenever it appears that the value of the foreclosed
property is insufficient to cover the debt; otherwise, the guaranty is
worthless. See Cox v. Helenius, 103 Wn.2d 383, 387, 693 P.2d 683 (1985)
(three purposes of Deed of Trust Act are to keep the nonjudicial
foreclosure process efficient and inexpensive, provide an adequate
opportunity for interested parties to prevent wrongful foreclosure, and
promote stability of land titles).

This Court should conclude that Union Bank’s deficiency action is
permitted by subsection (3)(c).

b. Legislative history supports Union Bank’s
interpretation of the Deed of Trust Act

If the Court were to find subsection (10) subject to more than one
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reasonable construction, the Act’s legislative history confirms Union
Bank’s interpretation. Prior to 1998, the Act did not address whether a
deficiency judgment could be sought from a guarantor after a deed of trust
was foreclosed. See RCW 61.24.100 (1990) (CP 406-15). Washington
courts also declined to decide the Act’s effect on guarantor liability. £.g.,
Glenham v. Palzer, 58 Wn. App. 294, 298 n.4, 792 P.2d 551 (1990);
Thompson v. Smith, 58 Wn. App. 361, 367 n.4, 793 P.2d 449 (1990). This
silence left an unsettling uncertainty. Nonjudicial foreclosure under the
Act was recognized as an “efficient and inexpensive” remedy vital to
lending. Donovick v. Seattle—First Nat’l Bank, 111 Wn.2d 413, 417, 757
P.2d 1378 (1988) (citation omitted). But with the right to pursue
guarantors after a nonjudicial foreclosure unclear, creditors might opt for
the longer, more expensive process of judicial foreclosure. Thus came a
push for clarification of the Act to expressly allow lenders to seek
deficiency judgments from guarantors after nonjudicial foreclosure.

That clarification became law through the 1998 amendments. A
committee of the Washington State Bar Association drafted Engrossed
Substitutive Senate Bill (“ESSB”) 6191, enacted as Chapter 295 of the
1988 Session Laws and codified in RCW 61.24. The House Bill Report for
ESSB 6191 summarized three conditions a lender had to meet in order to

seek a deficiency judgment against a guarantor of a commercial loan:
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The beneficiary may seek a deficiency judgment against a
guarantor of the commercial loan if certain conditions are
met, including the following: (1) the action must be
commenced within one year; (2) the guarantor must have
been given notice of the trustee’s sale that contains the
guarantor’s rights and defenses, and an opportunity to cure
the default; and (3) the guarantor may ask the court to
determine the fair value of the property, and the amount of
the deficiency is the amount owed by the guarantor to the
beneficiary less the greater of either the fair value of the
property or the price paid at the sale.

H.B. Rep. on Engrossed Substitute S.B. 6191, 55th Leg., Reg. Sess.
(Wash. 1998) (CP 408). These conditions are now reflected in RCW
61.24.100(3)(c), (4) and (5). Noticeably absent from the legislative
analysis is any suggestion that subsection (10) provides a further condition
on bringing a deficiency action against a guarantor or, more specifically,
that such actions are prohibited if the deed of trust secures both the
borrower’s and guarantor’s obligations.’

If this Court were to conclude that the amended statute does not
permit Union Bank’s deficiency action in these circumstances, it would
undo the effort and intent of the legislature, because, as noted above, it

would force lenders to opt for judicial foreclosure. Indeed, the Supreme

Court has refused to construe the Act in a manner that “would ignore the

> The Senate Final Bill Report for ESSB 6191 noted the drafters’
intent “to avoid time consuming and expensive judicial foreclosure
proceedings and to save time and money for both the borrower and the
lender.” S.B. Rep. on Engrossed Substitute S.B. 6191, 55th Leg., Reg.
Sess. (Wash. 1998) (CP 410).
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intent of the statutory scheme and give an unjustified, unwarranted
windfall to the debtor—a windfall completely without merit in logic or
equity in principle.” Donovick, 111 Wn.2d at 416. This Court similarly
should reject Guarantors’ arguments, which are based on a statutory
interpretation that ignores the intent of the statutory scheme and would
give commercial guarantors—who agreed to guaranty a borrower’s debt
“absolutely” and “unconditionally”—an unwarranted windfall. This Court
can and should affirm on this basis as well.

Guarantors have not participated in the quid pro quo upon which
the Act justifies barring a deficiency judgment. Courts have described the
Deed of Trust Act as permitting the speedy remedy of a nonjudicial
foreclosure to lender who gives up the right to a deficiency judgment in
exchange for the borrower giving up the right to a one year post-sale
redemption period, as well as the right to a judicially-imposed upset price.
Thompson v. Smith, supra (referring to “quid pro quo between borrowers
and lenders.”) (emphasis added); Donovick, supra, 111 Wn.2d at 416
(same). But Guarantors are not borrowers. And they did not offer the
property as security. They are not participants in the quid pro quo. These
Guarantors “gave up” nothing as a counterbalance to extinguishing the

Bank’s right to a deficiency.
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3. Guarantors expressly and unambiguously waived
any anti-deficiency defenses they may have had

This Court also should affirm based on Guarantors’ enforceable
waivers. Even if Guarantors had an anti-deficiency defense, they
voluntarily waived it. The Guarantors wrongly argue that the waivers are
contrary to public policy as expressed in the Deed of Trust Act. See Am.
Op. Br. at 12-15. To the contrary, they are enforceable.

The waivers in this case were clear and conspicuous. To induce a
loan of over $8 million, each Guarantor agreed to waive anti-deficiency
defenses, stating,

...[Guarantor] waives any and all rights or defenses based

on suretyship or impairment of collateral including, but not

limited to, any rights or defenses arising by reason of (A)

any ... ‘anti-deficiency’ law or any other law which may

prevent Lender from bringing any action, including a claim

for deficiency, against Guarantor, before or after Lender’s

commencement or completion of any foreclosure action,
either judicially or by exercise of a power of sale ....

CP 74-75 (App. 4). The guaranties contain a separate provision,
“GUARANTOR’S UNDERSTANDING WITH RESPECT TO
WAIVERS,” which further demonstrates the clarity, conspicuousness and
completeness of the waiver. CP 75 (App. 4). Guarantors signed an
acknowledgement, which appears immediately above the signature line,
that they read and agreed to all the provisions of the guaranty. CP 76

(App. 4). Guarantors do not claim that they did not have an opportunity to
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read or understand the plain import of this waiver.

Common law provides that a guarantor’s surety and statutory
defenses “may be explicitly waived in a guaranty agreement and such
waiver provisions are enforceable.” 38A C.J.S., Guaranty § 125 (2008);
also 38 Am.Jur.2d, Guaranty § 67 (“the guaranty may provide, by its
terms, that the guarantor remains liable despite the release of the principal
debtor”). This rule is well recognized by Washington courts. Fruehauf
Trailer Co. of Can. v. Chandler, 67 Wn.2d 704, 409 P.2d 651 (1966)
(upholding guarantor’s waiver of defense of discharge); Seattle First Nat’l
Bank v. West Coast Rubber, Inc., 41 Wn. App. 604, 609, 705 P.2d 800
(1585) (upholding guarantor “waivers of virtually all of surety defenses”).

The Deed of Trust Act did not disturb this black letter law. When
the legislature intends to deny contracting parties the freedom to bargain
away statutory rights, it says so expressly. See RCW 19.118.130 (waiver
of rights under lemon law void); RCW 19.100.220(2) (same under
franchise act); RCW 21.20.430(5) (securities act); RCW 50.40.010
(unemployment compensation); RCW 51.04.060 (workers-compensation).
Indeed, in the analogous context of UCC Article 9, the legislature
prohibited waivers of a debtor’s rights upon default, but preserved the
common law rule permitting waiver of guarantor defenses. RCW 62A.9A-

602 & cmt. (“Washington variations of this section ... preserve the ability
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of a guarantor to waive suretyship defenses”). Had the legislature inteﬁded
to preclude parties from waiving guaranty defenses under the Deed of
Trust Act, it would have said so. See Save Columbia CU Comm. v.
Columbia Cmty. Credit Union, 134 Wn. App. 175, 191, 139 P.3d 386
(2006) (legislature’s use of language in only one of two similar situations
suggests a different legislative intent). This Court should find the
legislature’s refusal to do so here conclusive on this issue.

The waiver is not void as against “public policy.” “An agreement
that has a tendency to be against the public good, or to be injurious to the
public violates public policy.” Scott v. Cingular Wireless, 160 Wn.2d 843,
851, 161 P.3d 1000 (2007) (citation and internal quotation marks omitted).
Enforcing a guarantor’s express waiver of anti-deficiency defenses in the
context of a commercial loan does not injure the public good or frustrate
the policies underlying the Deed of Trust Act. As discussed above, the
legislature did not give commercial guarantors the same anti-deficiency
rights as borrowers or non-commercial guarantors. Thus, the general rule
is that a lender can seek a deficiency judgment against commercial
guarantors. RCW 61.24.100(3)(c). If subsection (10) creates a limited
exception to that default rule, allowing commercial parties to agree to
permit a deficiency action in conformity with subsection (3)(c) instead

does not offend the public policies underlying the Act.
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The Washington Supreme Court’s decisions in Bain v.
Metropolitan Mortgage Group, Inc., 175 Wn.2d 83, 107-08, 285 P.3d 34
(2012); and Schroeder v. Excelsior Mgmt. Group LLC, 177 Wn.2d 94, 297
P.3d 677 (2013), do not require a different outcome. Neither case
addresses RCW 61.24.100(10), deficiency judgments, commercial loans,
guaranties or the enforceability of express waivers by commercial parties
like Guarantors. Nor do these opinions disturb prior cases such as
Fruehauf Trailer or Seattle First Nat’l Bank. Rather, in both cases the
Court held that parties cannot contractually waive “statutory
requirements” to hold a non-judicial foreclosure sale. Bain, 175 Wn.2d at
107-08; Schroeder, 177 Wn.2d at 107. As the Court noted, the rule that a
person can ordinarily waive “rights or privileges” does not apply to
procedural requisites because they “are not, properly speaking, rights
held by the debtor; instead, they are limits on the trustee’s power to
foreclose without judicial supervision.” Schroéder at 107. Such
requirements antecedent to foreclosure must be followed to protect other
interested parties (like junior lienholders) and prevent future title
disputes—two key purposes of the Deed of Trust Act. See Cox v.
Helenius, 103 Wn.2d at 387. Here, the guaranties do not seek to alter the
requisites of a non-judicial foreclosure sale. Commercial guarantors

instead have waived a purported personal right. The Supreme Court’s
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concern for protecting homeowners has no applicability in a commercial
transaction.

If it reaches this issue, this Court should enforce the waivers and
affirm.

Guarantors only raise their anti-deficiency defense. If this Court
were to reverse based on that legal defense, Guarantors would be entitled
to dismissal of the action based on their cross motion for summary
judgment. See Am. Op. Br., 18. Any remand would be limited to that relief
because Guarantors raise no other issues resolved on summary judgment

including dismissal of Guarantors’ CPA claim.

V1. REQUEST FOR ATTORNEY FEES AND COSTS

If Union Bank prevails on appeal, this Court should award Union
Bank its fees and costs. Each commercial guaranty contains a fee
provision obligating the guarantors to pay “attorneys’ fees” and “legal
expenses” “incurred in connection with the enforcement of this Guaranty.”
CP 74-84 (App. 4). An award of fees and expenses pursuant to a
contractual right is absolute, not discretionary. Singlefon v. Frost, 108
Wn.2d 723, 727, 742 P.2d 1224 (1987). The fee provision specifically
includes attorney fees and expenses incurred for appeals. CP 74-84 (App.

4). Pursuant to RAP 18.1(b), this Court should award fees and costs to

Union Bank if this Court affirms the trial court’s order.
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VII. CONCLUSION

Summary judgment in favor of Union Bank should be affirmed.
Guarantors’ three-part argument challenging that judgment fails as a
matter of law. To induce the loan, Guarantors absolutely and
unconditionally agreed—separate and apart from the Note—to repay the
loan. Consistent with the LLC Agreement and the contemporaneous LLC
resolution, the Borrower had no authority or intent to secure with its
property the promises and obligations of the individual guarantors. The
Deed of Trust repeatedly expresses that it secures the borrower/grantor’s
obligations. All of the context evidence supports this construction. This
Court should affirm.

Subsection 3(c) of the Deed of Trust Act permits enforcement of
commercial guaranties after nonjudicial foreclosure of a borrower’s deed
of trust. This Court should not read subsection (10) to bar that right. Such
a construction would place subsection (6) and (10) in conflict. Subsection
(10) is permissive and does not address “deficiency actions”; it does not
indicate a legislative intent to bar a deficiency action like this against
commercial guarantors who offered no property to secure their
obligations. Even if subsection (10) provides an anti-deficiency defense in

these circumstances, Guarantors waived it. That waiver is enforceable.
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This Court should enforce the guaranties for which the parties
bargained in this $8.4 million commercial transaction. The record and the
law support affirmance of the trial court’s order granting summary

judgment in favor of Union Bank.

Respectfully submitted on this %y of LM, 2013.

SCHWABE, WILLIAMSON & WYATT, P.C.

By: (%/VLPA(L /Zm@
Matthew Turetsky, WSBA #23611
mturetsky@schwabe.com
Averil Rothrock, WSBA #24248
arothrock@schwabe.com
Milton A. Reimers, WSBA #39390
mreimers(@schwabe.com
Attorneys for Respondent Union Bank
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12-2-11019-8 40518794

(originally noted to April 26, 2013)
Time of Hearing: 9:00 A.M.

I

| ' ‘ | The Honorable Garold E. Johnson
\ \“\ \ \ | { .{ Date of Hearing: Renoted to May 10, 2013
|

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON,
FOR THE COUNTY OF PIERCE

UNION BANK, N.A., as successor in interest
to the FDIC as Receiver of Frontier Bank,

Plaintiff,

No. 12-2-11019-6

, RS 2OWEE] ORDER GRANTING
Vvs. : . SUMMARY JUDGMENT TO UNION
BANK, N.A., AND DENYING
WILLIAM J. RILEY and ALTHEA V. , DEFENDANTS’ CROSS MOTION
RILEY, husband and wife, and the marital FOR SUMMARY JUDGMENT

community composed thereof, WALTER V.
THOMPSON and MARY L. THOMPSON,
husband and wife, and the marital community
composed thereof;

Defendants,

THIS MATTER has come before the Court on the parties’ cross motions for
summary }udgment. The Court being fully advised and having specifically reviewed the
following:

UNION BANK’S MOTION:

1. Union Bank’s Motion for Summary Judgment and Corresponding Judgment Against
Defendants and Exhibits;

2. Declaration of Andrew Bembry in Support of Union Bank’s Motion for Summary
Judgment Against Defendants and Exhibits;

3. Declaration of Charles L. Butler, III in Support of Union Bank’s Motion for
Summary Judgment and Corresponding Judgment Against Defendants;

WORDER GRANTING SUMMARY SO AR, Y ers g Law 1. P C
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4. Defendants’ Objection to Plaintiffs Motion for Summary Judgment;
5. Reply in Support of Union Bank’s Motion for Summary Judgment;

6. Declaration of Matthew Turetsky in Support of Bank’s Motion for Summary
Judgment;

DEFENDANTS' MOTION:
7. Defendants’ Cross Motion for Summary Judgment Dismissing Complaint;

8. Declaration of William J. Riley in Support of Defendants’ Cross Motion for
Summary Judgment Dismissing Complaint and Exhibits;

9. [Proposed] Order Granting Defendants’ Cross Motion for Summary Judgment
Dismissing Complaint;

10. Union Bank’s Response to Defendants’ Cross Motion for Summary Judgment and
Appendix;

11. Declaration of: Ed Kern in Support of Defendants’ Cross Motion for Summary
Judgment Dismissing Complaint and Exhibits;

12. Second Declaration of Andrew Bembry in Support of Union Bank’s Response to
Defendants’ Cross Motion for Summary Judgment Dismissing Complaint and
Exhibits

13. [Proposed) Order Denying Defendants’ Cross Motion for Summary Judgment
Dismissing Complaint; -

14. Defendants’ Reply to Plaintiff’s Response to Cross Motion for Summary Judgment;
-and

15. Declaration of William J. Riley in Support of Defendants’ Reply to Plaintiff’s
Response to Cross Motion for Summary Judgment and Exhibits,

The Court deems itself apprised in the premises and, therefore, it is hereby
ORDERED, ADJUDGED, AND DECREED that Defendants’ Cross Motion for Summary
Judgment Dismissing Complaint is DENIED. The Court rejects as a matter of law
Defendants’ defense. There being no contested issues of material fact, Union Bank’s Motion
for Summary Judgm'ent is GRANTED. Defendants are jointly and severally liable for the
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deficiency amount of $9,611,286.58 as of April 19, 2013, additional pre-judgment interest
from April 19, 2013 at the rate of $1,644.84 per diem in the amount of $34,541.64, together
with attorney fees, expenses and post-judgment interest at the rate of 7% per annum.

In the issue of Union Bank’s attorney fees and costs, the defendants did not oppose

the award or the amounts sought. The Court FINDS:
1) Plaintiff"s request for attomey fees and costs of $16,313.29 for work incurred
through March 15, 2013, is reasonable;
2) All fees and costs were necessary and regularly incurred in the representation
of Union Bank in this matter;
3) All hours were regularly billed at the timekeeper’s regular hourly rates ($250-
$325 for attomey time, and $125-$150 for paralegal time, with a total of 106.8
hours billed); these rates and hours are reasonable;
4) There is no further basis for adjustment of the lodestar.
Union Bank may for additional amounts incurred after March 15, 2013.
Post-judgment interest shall accrue on the total judgment of $9,662,141.51 at the rate
of 7% per annum.

DONE IN OPEN COURT this ﬂ day of '
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Presented By:

By: W /ka)

Mdtthew Turetsky, WSBA #23611
mturets hwabe.com

Avernl Rot k, WSBA #24248
arothrock@schwabe.com

Claire L. Been, WSBA #42178
cbeen@schwabe.com

Attorneys for Plaintiff Union Bank, N.A.
w] as successor in interest to the FDIC as
Receiver of Frontier Bank

Pbrinvy o Dol
Z,?wj o rok
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incipal L.oon Date | Malurity I “Losa No cal) call l Account Otficer | Inlials
$8,400,000.00 - | 08-12-2004 }02-16-2006 | ©710418627 17437 DT 272
Horrances 11 N0 SNACSS Qtou 810 10f LONORI'S R "ml angd o no! il Bw o doplru\mly ol thw gocumant 10 any paliculat 1aan of llgm
Any Beun above coalgiring ¥ * ' hos beon omated Sue 1o fcal ingih bintia Uniiatpus,

Company: RED HAWK, LLC Lender: Frontiar Bank
PO BOX 73144 Sumner
PUYALLUP, WA 08373 a0t Alder
PO Box 1050

Sumner, WA 43760

[ Aemon PUilun s - v . w— —
WE, THE UNDERBIGNED, DO REREBY CERTIFY THAT:

THE COMPANY'S EXISTENCE. Tho comploto-ond corroct namo of the Compony 18 RED HAWK, LLC ("Company™). The Company 1s & Imitad Eablﬂy
company which is, and at w hmes shall o, duly organized, vohdly existing, and ln good standing under and by virtuo of tho taws of the Stale
Washinglon The Company hos tho. full powdr and autharly 1o own lis properligy and 1o Iransact (Ao businass In whleh't s prasanlly enganoed of
presonlly proposes 1o ongage. The Company maintains an olice ol-850 39VH AVE Sw, PUYALLUP, WA 98373. Untoss the Company has designalad
ctharwtin In willing, Iha.pringipal olfice Is 1ho-olfico ot which tho Company-keepd lis baoks and records, The Company will nollly Lendar pricr o any
chanizo in Ui tocubun of Thie Companyt ttatu of-iganizanon o) any chungy i The Company's namo. iy Company sttt da 6l gy neLessary 10
prservo and o kuep b full (a:60 and tiioc! 5 exlsinnte, ryhia nid prviopas, and ehntl comply wilh 8l regu'stons; rdes, argmances, Siatins, orders
&R deceads of Any fuveinimentil ar QUASSQOVEINAIPALS authanty or coul appll ¥ 80 1% Compaiy's bunnoss gehules,

REBOLUTIONS ADOPTED. Ata i bers of the C , duly caked and held on F! re- 422 al which a quorum
wias prasent and voling, or by olher du)yculhovizad actlon in heu ni 2 mocling, Iha resolulions set torth (n This Hesolulion wero adnpled.

MEMBERS. Tha (ollowing named persons are membens of RED HAWK, LLC:

NAMEG LILLES mnam /MS
WILLIAM J RILEY Member o

Y

ALTHEA V RILEY Mamber Y ) .
WALTERV THOMPEON Member Y

MARY L THOMPSON Mambar v §"\

ACTIONS AUTHORIZED. Any lour (4) of Ihe authorized persons Wistad above may enter Into as aqroemanls of any Waluy With Londer, und Ihose
ugtodments will bind the Company. Specilicaily, but withaut fimitation, any four (4) 0! such wuthunied persons are aulhonzad, empowerad, and
direcled lo do Ihe tollowing tor and on behall al the Camgany:

Borow Mangy. To bortow, as a cosigner or olharwise, from time ta time from Lender, on such larms @s may bo agreed upen bahvean the
Company and Lender, such sum o sums of money g In Ihoir jlidgmenl shovlo be bonowod. withoul limitalion,

Exatuta Hotes, To.exacule and deilvar lo Lender the pramissory nolo Or noles, of olher evidance of the Company's credit accommodetiany, on
Lendor's lorms, ol such rates- ol interest ang on-sugh terms a5 may bo agreed upon, avidencing (he sums of maney 30 L\ormwod or any of the
ccmpnny‘n lncnmaunnsa lo- Lendw. and elsc 1 cxoculs and dsivar 10 Lender one o7 mora

-or substitutions for'ons or more of (ho noles, any porlion of (he nales, or any ather evi dence ol creaht «ocommodalbns

Qrent Security, To nnxlgags nkige; transive, endotsw, hypothecils, of alhaiwiso encumbor and adlvér to Linder any propody now of
nergatier belonging 1o the Campany o In which the Compnny now of hereafier may havi anwlcrest, ingluding- wilhott Himitation all of the
Company’s real praperty and afl ol tha Company’s’p | progerly {tangibio_or Intaagit! 2)::a3. sacurtly 1ot The payment of any {ndins_ or crodk!
UCUCIRMELLONS £0'OBLUNOY, RNY PICAWII0Y. AGIAS 5O Cank! pied (inchidmg .m- umendmon‘ 10 G MCARIATON, ICNOWTS, nw oxm sons-of
SurA MOINLINlY ACIHG). ©F any amnne-gr hittthnt’ mr-ma" 3 ot inha gy [ umlv. ul any o owing, Ilnwcnu the zame muy ta‘evdentad
Such-propaity moy Le imargnged, gledped, G RO, CadtEd. Mypotheegted &1 droumbatdd wt Ine Wmp such loms »o obumcd o wich
Indablounsss iy mcuncu, or ul any ¢ alhur time of (lmas. any muy-be vt n edaitian 1o of In leu of any proparty. ¢

Itn N , hyp 0’
Exéeute Seeurity Documanlu. To execulo snd dativar lo Lander the toims of madgngs, deed of trus), plecge agrepmen, hypathecation
egragmant;, and athor and 1 | s which Lendor may raquire ang which shail avidance the tlorms-and conditons

undei and pursyant to, whloh wch fans and oncumbvancos. of any ol Ihem, 4i0 givan; and ko to exesuto and dahver lo LendoF any othor writtan
Inatrumonts, ony. chatol paper, or any, other canteml of any kind oi’nalute; which Lundot may degm noceasary of proper Ln connceton with of
porisining 1o tha Gving of ing liony and Notwilhalandlng tha foregoing, any ona of the.above authotzed persons may sxeculo,
dinlviw, of fecoid financing siatamants.

Nogollala items. To dtaw. ondonsa. and discount with Lender all drafts, trade acceplances, promissory noles, or olher evidences of
ir y g lo'the C y or In which lho Compuny may have an inleresl, and efihar 1o re¢sive cash for the same of
lo tause sucn ) Io bo cfodilad to Ihe C pany’s t with Lender, or 1a cause such olher dispasilien of the proceeds darived
theratrom ns they mny deam adiisable,

Further Acts. In Ihe case of lines of credit, lu designale additional or alternale Individuals e¢ being aulhorized to request advances under such

unes, nnd tn all eases, lo.do ond pertonn wch olligr acly and’ lmng... {o-pay any and nll 1605 40 €osi3, and lo execuls-8nd ddlve SuCh othed

nis. and a ls a3 'the- mumbars may ‘in lheh < deam Yy o, propu In arder to carry inlo .eltuct (ho

Astons of lhls f Hull The f g persons y 816 nultioiizey {0 raques! advanoas 800 aulhtize p2aymenls andor ths Hne of credil

unfl Lander. raceves. lrom the Company, al Lanaer's: agdiess shown abova, willien nolke of rovocation of thelt aulhority: WILLIAM.J RILEY,

Membdes of RED HAWK, LLC; ALTHEA V RILEY, Mamber of RED HAWK, LLC: WALTER V THOMPSON, Member of RED HAWK, LLC; ond
MARY L THOMPSON, Member of RED HAWK, LLC.

ABSUMED BUSINESS NAMES, The Comp has iled or ded all d ts or lilings irod by law refating lo all assumed businass names
used by ine Company. Excluaing the name of the Company, the lollowing 15 a complete list of all assumed business naimes under which the Company
0008 butiness; None,

NOTICES TO LENDER. Tno Company wil prampily aolity Lander In wrhnp al Londar's address, shown atove (or sUSH. other addiesses a3 Londes
iy destynate from bma se ymo) piv 16 any [A) €hango in the Company's fame, (1) chanpe i UK Cempany's avcuiwd Butnoss reme(s), (C)
ga In Ihe manap. o I Ty Myabess o The Cmup.my. 3} thary o1 ing suinguzad syno-(e); (€} chingo i the Company's gungipal otfice
7 (F) ohango In jho" Cempanys dlufo of &I canveron ¢l Mo Company 1o 8 ARv &r otferen lypy of Lvinpes vitly, o (H)
chango 1n any otber dspact o iho (.om;mny wat droatiy ot u-dlmcny relates (o Ony AGHCHICAIS Belwveon the Cumpany oAd Lenul. Ko cliang in (e
Compeny's anma ar stala g frgAnTR1 oA W 130 eHECH B altes Londer hgS received nolica,
CCERTIFICATION CONCERNING MEVBERS AND RESOLAJTIDNS. Tho mambers named above are duly elecled, appoinled, or employed by or for
1he Company, as Ihe case may be, and ocoupy tha posili ihalr live names. This Resolution now slands of record on (ha books
of the Company, Is in full farce nnd affacl, and has nol bean modmed or revoked ia My manner wna!soover.

CONTINUING VALIDITY, Any and ol acly authonzed pursuani lo s Resolulion and perforingd nnor to'thn passage of Ihis Resoiution are hereby
relifed and approved, This Resolulion shall be conlinuing, shall ramain in uil forco and effacl and Londor . may rely on il unld walton notlos of iig
rovocation shall have baen dslivarad tb and recoived by Lender al Lender's address shown a9ovo (or,8uch addrassos as Lander may designate from
fime to img), Any such nolice shell not atfeet any of Ihe Company's agreaments or commitmonts in-secl al the time nolice Iy given,

IN TESTIMONY WIHEREQF, Wo heve hereunto set our hand end atiest that the signafures set opposlle the names listed above ere thelt
Qsnuine signalures.

We each have read all the provisions of this Reselulion, and we each personally end an behal? of lhe Campany cerilty that oil siatements and
represenloliong mada (n 1his Resojution 8¢ rue and correct. This Limited Liabiilty Company Resotulion to Barrow { Grand Collateral Is daled
g- \ EOQ
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LIMITED LIABILITY COMPANY AGREEMENT
OF
Red Hawk, a Washington Limited Liability Company

THIS AGREEMENT OF LIMITED LIABILITY COMPANY (the "Agreement") is
made and entered into as of July 25, 2001, by and between Walt and Mary Thompson
and Bill and Althea Riley (individually, a "Member" and collectively, the "Members").

o The undersigned desire to form and operate a limited liability company under the laws
of the State of Washington on the terms and conditions set forth below.

The parties hereto agree as follows:;
ARTICLE 1 - FORMATION

1.1 Name and Office. The Members hereby form and agree to operate the
Company to be known as "Red Hawk, LLC" in accordance with the Washington Limited
Liabilly Company Act under the terms and conditions set forth herein. Except as
otherwise provided herein, the rights and liabilities of the Members shall be governed by
the Act (as defined in Atticle 2 - Definitions).

The initial principal place of business shall be the initial registered office. The
initial registered office and the Initial registéred agent of the Company for service of
process, notice or demand shall be:

Registered Agent:  Bill Riley
Registered Office: 850 39" Ave. SW, Puyallup, WA. 98373

The registered agent and registered office may be changed from time to time by the
Members, and the Members may from time to time elact to change the name of the
Company.

1.2  Purposes. The primary purpose of the Company is to acguire, own,
improve, mortgage, lease, sell and otherwise deal with any property acquired by or
contributed to the Company, in any manner whatsoever, including the real property to
be acquired in Pierce County, Washington. In addition, the Company may engage in
any other business and shall have such other purposes as may be necessary, incidental
or convenient to carry on the Company’s primary purpose, or as may be decided upon

i by a Majority.

I 1.3 Term. The term of the Company shall commence on the filing of the
| Certificate of Formation with the Office of the Secretary of the State of Washington and

C:\User Filas\Developments\Red HawkiNon-Flyecs\LLC Agreemegt.doc
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shall continue for thirty (30) years, unless sooner dissolved, wound up and terminated in
accordance with the provisions of this Agreement and the Act.

1.4 Company Assets. The Company shall hold all Company Property in the
name of the Company and not in the name or names of any Member or Members. The
Company's credit and assets shall be used solely for the benefit of the Company, and
no asset of the Company shall be transferred or encumbered for or in payment of any
individual obligation of any Member unless otherwise provided for herein.

1.5 Legal Effect. Except as otherwise provided herein, the rights and
liabilities of the Members shall be governed by the Act. A failure to ocbserve any
formalities or requirements of this Agreement, the cerlificate of formation for the
Company or the Act shall not be grounds for imposing personal liability on the Members
for liabilities of the Company.

1.6 Partnership Intonded for Tax Purposes Only. The Members are
forming the Company under the Act and expressly do not intend for the Company to be

a partnership under either the Washington Uniform Partnership Act or the Washington
Uniform Revised Limited Partnership Act or to be a corporation under the Washington
Business Corporation Act. The Members do not intend to be partners one to another or
partners as to any third party. The Members hereto agree and acknowledge that the
Company is to be treated as a partnership only for federal income tax purposes.

1.7 Payments of Individual Obligations. The Company's credit and assets
shall be used solely for the benefit of the Company, and no asset of the Company shall

be transferred or encumbered for or in payment of any individual obligation of any
Member unless otherwise provided for herein.

1.8 Powers. Subject to the provisions of this Agreement, the Company shail
have the following powers:

a) To conduct and operate the business of the Company and to
execute documents and instruments relating to the Company business.

b) To procure an acquisition and development loan, upon such terms
as a Maijority shall agree. In connection with Company borrowing, the Company shall
have the power to execute notes, morigages, deeds of trust, leases, management
agreements, contracts and other documents as a third-party lender shall reasonably
require.

c) To procure and maintain insurance covering the various risks to
which the Compariy or its operations may be subject.

C:Wsor Flies\Develapments\Red Hawk\Non-Flyers\LLC Agreemept.doc
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d) To open bank accounts in the name of the Company, designate the
authorized signatures therefore and make deposits and withdrawals from Company
accounts on the signatures of one or more designated individuals.

e) To pay expenses incurred in performing the business and purposes
of the Company.

f) To do all things necassary, incidental or convenient to the exercise
of the foregoing powers and to the accomplishment of the foregoing purposes.

ARTICLE 2 - DEFINITIONS

The following terms used in the Agreement shall have the meanings specified
below:

"Act” means the Washington Limited Liability Company Act, Chapter 25.15 of
the Revised Code of Washington ("RCW"), as amended from time to time.

“Adjusted Contribution Amount” means with respect. to each Member the
Capital Contributions made by such Member to the Company and as reduced from time
to time by distributions pursuant to Section §(a).

“Assignee" means a person or entity that has acquired an Interest in the
Company as allowed by this Agreement and has not been admitted to the Company as
a Member. Except as otherwise provided in this Agreement, an Assignee shall have all
| duties and obligations of a Member with respect to an Interest acquired, but the sole

right and/or entitlement of an Assignee shall be to recelve distributions with respect to
the Interest as if the Interest had not been assigned. An Assignee shall not be entitled
to vote or otherwise participate in any decigion with respect to the Company.

“Capital Account” means the account maintained for each Member in
accordance with Section 4. |n the case of a transfer or assignment of an Interest
allowed under this Agreement, the person or entity acquiring an interest, i.e., the
Assignee or Member as the case may be, shall succeed to the Capital Account of the
transferor or, in the case of a partial transfer, a proportionate share thereof.

"Capital Contribution” means the total amount of money and the fair market
: value of all property contributed to the Company by each Member pursuant to the terms
! of the Agreement. Capital Contribution shall also include any amounts paid directly by a
Member to any creditar of the Company in respect of any guarantee or similar obligation
undertaken by such Member in connection with the Company's operations. Any
reference to the capital contribution of a Member shall include the capital contribution
made by a predecessor holder of the interest of such Member.

C:Wser Files\DevetopmentsiRed Hawk\Non-Flyers\LLC Agreema;gl.doc
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“Cash Avallable for Distribution™ means in any fiscal period, (i) all cash (and
items immediately convertible to cash without substantial discount) received by the
Company as revenue from operation; reduced by (ii) all cash expsnses incurred by the
Company In connection with the operation of its business, including, but not limited to,
fees and other expenses payable by the Company to a Member or to any other person
or entity, for developing and managing the property in interest payable on indebtedness
of the Company, if any: and reduced further, (iii) required payments of principal and
interest on any Company indebtedness amounts set aside by Members as reserves or
contingency funds, and the cost of any capital improvements to the property made by

the Company.

"Certificate” means the separate Certificate of Formation which is required,
under RCW 25.15 to be executed and filed in the Office of the Secretary of State of the
State of Washington to form the Company as a limited liability company under the laws
of the State of Washington.

"Code" means the United States Internal Revenue Code of 1986, as amended
from time to time.

"Company" means “Red Hawk LLC" created and govemed by this Agreement.

"Company Property" or “Property” means all the real and personal (tangible
and intangible) property owned by the Company.

*Deemed Capital Account” means a Member's Capital Account, as calculated
from time to time, adjusted by (a) adding thereto the sum of (1) the amount of such
Member's Mandatory Obligation, if any, and (2) each Member's share of Minimum Gain
(determined after any decreases therein for such year) and (b) subtracting therefrom (1)
allocations of losses and deductions that ara reasonably expected to be made as of the
end of the taxable year to the Members pursuant to Code Section 704(e)(2), Code
Section 706(d) and Treasury Regulation Section 1.751-1(b)(2)(ii) and (2) distributions
which at the end of the taxable year are reasonably expected to be made to the
Member to the extent that said distributions exceed offselting increases to the Membeér's
Capital Account (including allocations of the Qualified Income Offset pursuant to Section
6.4 but excluding allocations of Minimum Gain Chargeback pursuant to Section 6.3) that
are reasonably expected to occur during (or prior to) the taxable years in which such
distributions are reasonably expected to be made.

"Deficit Capital Account” means with respect to any Unit Holder, the deficit
balance, if any, in such Unit Holder's Capital Account as of the end of the taxable year,
after giving effect to the following adjustments:

(i Credit to such Capital Account any amount that such Unit Holder is
obligated to restore to the Company under Regulation Section 1.704-1(b)(2)(ii)(c), as

CWser Files\Developments\Red HawkWNon-Flyersi LC Agreemegt.doc
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well as any addition thereto pursuant to the next to last sentences of Regulation
Sections 1.704-2(g)(1) and (i)(5); and :

(i) Debit to such Capital Account the items described in Regulation
Sections 1.704-1(b)(2)(i))(d)(4), (5) and (6).

This definition of deficit capital account is intended to comply with the provisions
of Regulation Sections 1.704-1(b)(2)(ii)(d) and 1.704-2, and will be interpreted
consistently with those provisions.

"Economic Interest” means a Unit Holder's share of Net Profits, Net Losses,
and other tax items of the Company and distributions of the Company's assets pursuant
to this Agreement and the Act, but shall not include any right to participate in the
management or affairs of the Company, including, the right to vote on, consent to or
otherwise participate in any decision of the Members.

“"Economic Interest Owner" means the owner of an Economic Interast who is
not a Member.

“Entity™ means any general partnership, limited partnership, limited liability
company, corporation, joint venture, trust, business trust, cooperative or asscciation or
any other organization that is not a natural person.

“Majority” when referring to Members means §1% of the percentage interest
owned by the Members of the Company.

"Mandatory Obligation” means the amount of a Member's remaining
contribution obligation (Including the amount of any Capital Account deficit such
Member is obligated to restore upon liquidation), provided that such contribution must
be made in all events within ninety (90) days of liquidation of the Member's interest as
determined under Treasury Regulation Section 1.704-1(b)(2)(ii){g).

"Member(s)" means those persons who own an Interest in the Company and
execute this Agreement or a counterpart of this Agreement, and those persons who are
hereafter admitted as Members as provided in Section 9.3.

"Membership Interest” means all of the Member's share in the Net Profits, Net
Losses, and other tax items of the Company and distributions of the Company's assets
pursuant to this Agreement and the Act and all of a Member's rights to participate in the
management or affairs of the Company, including the right to vote on, consent to or
otherwise participate in any decision of the Members.

"Minimum Gain” means the amount determined by computing, with respect to

each nonrecourse liability of the Company, the amount of gain, if any, that would be
realized by the Company if it disposed of the Company Property subject to such

C:Wser FitesiDevelbpmantsiRed HawktNon-FlyersLLC Agmmesl.doc
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nonrecourse liability in full satisfaction thereof in a taxable transaction, and then b
aggregating the amounts so determined. Such gain shall be determined in accordancg
with Treasury Regulation Section 1.704-2(d). Each Member's share of Minimum Gain
at the end of any taxable year of the Company shall be determined in accordance with
Treasury Regulation Section 1.704-2(g)(1). Notwithstanding the foregoing, in the event
the Company incurs "partner nonrecourse debt,” appropriate adjustments shall be made
to conform to the requirements of the Treasury Regulations goveming partner
nonrecourse debt.

"Net Income™ and "Net Loss” means taxable income or loss (including items
requiring separate computation under Section 702 of the Code) of the Company as
determined by using the method of accounting chosen by the Members and used by the
Company for federal income tax purposaes.

"Notlce" means a writing, containing the information required by this Agreement
to be communicated to any Person, and given in accordance with this Agreement.

“Optional Loan" means any loan made by a Member to the Company pursuant
to the terms of this Agreement,

“Percentage Interest"” means, for any Membér. the number of units owned by
the Member divided by the aggregate number of units owned by all Members.

"Prime Rate” means the prime lending rate announced from time to time by
Seattle First National Bank, or its successor, or if that rate Is unavailable, the lending
rate of any other bank located in Washington selected by the Members.

"Project Financing” or "Property Financing” means any Company
indebtedness secured by property.

“Property or Project” means the real property to be acquired by the Company
commonly referred to as the “40 acres located at 7724 160" street east” situated in

Pierce County, Washington.

"Regulations” includes proposed, temporary and final Treasury regulations
promulgated under the Code and the comesponding sections of any regulations
subsequently issued that amend or supersede such regulations.

"Reserves" means, with respect to any fiscal period, funds set aside or amounts
allocated during such period to reserves which shall be maintained in amounts deemed
sufficient by the Members for working capital and to pay taxes, insurance, debt service
or other costs or expenses incident to the ownership or operation of the Company’s

business.
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"Revenue From Operations” means revenues received by the Company from
the sale or rental of property or the provision of services in the ordinary course of the
Company’s business. The term does not include sale or refinancing proceeds, capital
contributions, loan proceeds, repayments of loan previously made by the Company,
amounts received as security deposits, or any other amounts recelved other than from
the sale of rental of property or the provision of services in the ordinary course of the

Company's business.

"Sale or Refinancing Proceeds™ means (i) the gress proceeds resulting from a
capital transaction, reduced by (ii) the expenses of the Company incident to the capital
transaction, and reduced further by (iii) in the case of a refinancing or terminating capital
transaction, the amount of any existing mortgage indebtedness, including principal,
prepayment fees, if any, and accrued interest.

‘Terminating Capital Transaction” means a "Capital Transaction” which is not
an "interim capital transaction."

"Unit" means an interest in the Company, which entitles the holder to that
percentage of each item of the Company's gain, income, loss, deduction, credit, or other
tax items which is equal to 1 divided by the total number of units owned by all Members
considered in the aggregate.

ARTICLE 3 - CAPITAL AND OWNERSHIP

3.1 Parcentage Interasts. In connection with the formation of the Company,
the Members shall have the following Percentage Interests and ownership in the
Company:

Member Percentage Interast Units Owned
Bt and.gfhea Riley 5 73
Waltabid MaryiTompgon. 25 25

3.2 Initial Capital Contributions of Members. The initlal capital

contributions by the Members will be determined by the unanimous consent of all the
Members who shall make such initial capital contribution within the time set forth for
such initial capital contribution and that such initial capital contribution will be based on
each Member’s percentage interest in the Company. Members shall receive 8% interest
on their capital contributions.

3.3 Capitat Contributions After_initial Capital Contribution. If the

Company requires funds from time to time in excess of the Initial Capital Contributions
then the Members by percentage Interest shall contribute such amounts in cash to the
Company when required by a Majority. (n addition, if the Members agree that the

C:\WUser Files\Developments\Red Hawk\Non-FlyersdLC Agmemeyt.doc

S 475 APPENDIX 3 - Page 7 of 7



APPENDIX -4



A&OMMERCIAL GUARANTY

Ro!emncou in the boxes ‘gbove are lor Lcnder 9 use only and do not limit tho applicobifity of this documom o ony pmlcum Ioan o llem.
Any:ltom sbove cantalnlng ** * *~ has bosn omittod dug 1o taxt longth imitations,

Borrower:  RED HAWK LLC Lender: Frontier Bank
PO BOX 73144 Sumnar
PUYALLUP, WA 98373 801 Alder
PO Box 1680

Sumner, WA 98380
Guarantor: ALTHEA V RILEY
: PO BOX 73144
PUYALLUP, WA 98373

CONTINUING GUARANTEE OF PAYMENT AND PERFORMANCE. For good end valuable consideration, Guarantor sbsolutely and unconditionslly
guarantees full and punctusl payment and satisfaction of the Indebtednoss of Borrower to Lender, and the performance and discharge of all
Borrowar's obligations under the Note end the Related Documents. This is # guaranty of psyment and performance and not ol cullectht\, 20
Lender can entorce thia Guaranty egeinst Guarentor even when Lender hes not exhsusted Lender's r dles against gny eise obll d to
pay the Indsbtedness or sgainst any collateral securing the Indebtadness, this Guaranty or sny other guaranty of the Indebtedness. Guarantor
will meke any payments to Lender or its order, on demand, in iegel tender of the United States of Americe, in same-day funds, without set-oft or
deductlon or countarclaim, and will otherwlse perform Borrower's obligations under the Note end Related Documents. Under this Gueranty,
GQuerantor’s fiebilily is unlimited and Guarantor's obligstions are continuing.

INDEBTENNESS. The word “indebtednass” a3 used in this Guaranty means all of the principal amount outstending from time to time and at any
one or more times, accrued unpaid Interest thareon and all collection costs and legs! axpansas related thereto permitted by law, sttorneys' fees,
arising from eny and all debts, liebllitiss and cbiigations ot every nature or form, now existing or hereafter erising or acquired, that Borrower
Individually or collectively or interchangeably with olhers. owes or wiil owa Lender. “Indabtedness” Indudu. wlithout limitation, losne, edvences,

dabts, overdralt Indebtedness, credit card indeb lesse obligations, liabili and obligations under any Interest rete protection
sgreements or foreign currency hange agr or dity price p ion ag other obligati and liabititles of Borrower,
and any present or future judgments spainst Borrower, future ad . loens or lons that ranew, extend, modify, refinance, consofidate

or substitute these debts, liabilities and obligations whether: voluntarlly or involuntarily incurred; due or to become due by thelr terms or
accelorstion; absolute or contingent; liquidated or unliquidated; determined or undetermined; direct or indirect; primary or secondary in natute or
erising from » guaranty or surety; secured or unsacured; joint or seversl or Joint and several; evid d by a negotlable or non-negotiebl

Instrument or writing: originated by Lender or another or others; barred or unanforceablo ageinst Borrower for any reason whatsoever; for any
transactions that may be voldable for sny reason {such ms Infency, insenity, ultra vires or otherwise); and orlginated then reduced or
extinguished and then etterwards increased or reinstated,

1f Lender presently holds one or more guaranties, or hareafter recelves additional gusrantles from Guarantor, Lendsr's rights under i gusrenties
shall be cumulative, Thie Guaranty shell not {unless specilically provided below to the contraryl affect or invalldate any such other guarantias.
Guerantor's llablity will be Guarantor's aggregate llabllity undar the tarms of this Guarenty and eny such other unterminated guaranties.

CONTINUING GUARANTY. THIS IS A “CONTINUING GUARANTY" UNDER WHICH GUARANTOR AGREES TO GUARANTEE THE FULL AND
PUNCTUAL PAYMENT, PERFORMANCE AND SATISFACTION OF THE INDEBTEDNESS OF BORROWER TO LENDER, NOW EXISTING OR
HEREAFTER ARISING OR ACQUIRED, ON AN OPEN AND CONTINUING BASIS. ACCORDINGLY, ANY PAYMENTS MADE ON THE
INDEBTEDNESS WILL NOT OISCHARGE OR DIMINISH GUARANTOR'S OBLIGATIONS AND LIABILITY UNDER THIS GUARANTY FOR ANY
REMAINING AND SUCCEEDING INDEBTEDNESS EVEN WHEN ALL OR PART OF THE QUTSTANDING INDEBTEDNESS MAY BE A 2ERO
BALANCE FROM TIME TO TIME.

DURATION OF GUARANTY. This Guaranty will take aitoct when rfecelved by Lender without the ity of any p by Lender, or any
notice to Guarantor of to Borrower, and will continue in full force until all the thdebtednesa Incurred or contracted bsfore raceipt by Lender of
any notice of revocation shell have been fully and finally paid and satisfied and all of Guarentor's othar obligetions-under this-Gueranty shell have
been performed In full. If Guarantor elects to revoke Ihis Gusranty, Guerantor-moy"only.do sc in writing.. Guaranior's writtan notice of
revocation must be meiled to Lender, by certitied mall, at Lender's address listed abova or such other place as Londer may deslgnate In wrlting.
Wiritien revocation of this Guaranty will apply anly to new Indebtedness creatad altar actus! raceipt by Lendar of Guammor '8 written revocation.
For (hls purpose snd wkhcu\ Himitation, the term “new indsbtedness” does not include the Indebtedness which at the time of notice of
e ) I8 i i d, undatermined or not due and which fater becomes absolute, quidsted, dotarmined or due, For this
purpose and wirhoul hmlmlon, “new Indebladness” does not includs ail or part-of the Indebtedness thot is: incurred by Borrowar prior 10
revocation; incurrad under 8 commitment that beceme binding before revocation: any ranewals; extansions, subsmunons. and madificotions ol
the Indebtedness. This Gueranty shell bind Guarantor’s estets as to tha Indeblednass credled both’ befors and after Guarantor’s death or
incapacity; rogardlass of Lender's actual notico of Guaranior's depth. Subject to ‘the foregoing, Guareniofr's executor or sdminlsiratar or other
togal repmsunluﬂve may tefminato this Guaranty In the seme mannas In which Guarantor might have terminated it and with the seme sffect,
Relogse of any other gubrantor or Larmination’of sny other guorenty of the indebtednass shall not affect the liability of Guarsntor under this

Gueranty. A tion Lender fecel from .any one ot mora Guarantors shall not slfect the liabliity of eny remaining Guerentors under this
Gusranty. 1t is ontelp ot fluctuat may occur In the ‘sggrogute of the Indebted: covered by this Guaranty, and Guarantor
spocmcn!ly acknowlodgos and sgroos that reductlons i tho, ‘of the Indebtad: gven to zero dollars {$0.00), shall not constitute a

of this This G y 13 binding upon Gui “and G '8 heirs, and assigns 8o long ax any of the
indobtodnoss. temulns unpnld and’ ‘avan (hough tho lndcbtodnoas may from time to time be zero dollars 1$0.003,

OBLIGATIONS OF MARRIED PERSONS. Any merried person who signs this Guaranty hereby expressly agrees thst recourse under this Guaranty
may be had egainst both his or her sspearete property and communlw property,

GUARANTOR s AUTHORIZATION TO LENDER. Guarantor au(norlzes Lender, elther belore or after eny revocation hereol, without notice or

d and 'g liabllity under this Guaranty. from time to time: (Al prior 10 revocaton as set forth sbove, 10 make
one or more additional socured or unsecured loans to Borrower, to leass equipment or other goods to Borrower, or otherwise to extend
additional credit to Borrower; (B) to elter, compromise, renew, extend, accelerate, or otherwlise change one or more times the tima for payment
or other terms of the Indebtedness or any part of the Indebtedness, Including Increases and decreeses ol the rate of interest on the
Indebtedness; extonslom mav be repeated and may be for tongor than the ariginal losn term: (C} to teke and hold gecurity for tha payment of
this Guaranty or the indeb and exchange, enforce, waive, subordinate, fall or decide not to perfoct, and relgase any such sacurity, with
or without the substitution of new collateral; (D} to releaso, substiwte, ngfao nol 10 suo, or déal with ‘any one of more of-Borrower's uraties,
endorsers, of othor guarantors on eny terms of In _any-magnnar Lender may chooso, (E)} to dotermine how, when snd what application of
paymants and credite sholl be made on the Indebmdness, "(F1 to apply-such securily and diredt the ardor ar monner of selo thereof, Including
without fimltatlen, ‘any nonjudaclal ssle permitted by tho terms of the controlling security ogreementior dead of trust, ps Londer in Iis.discrotlon
may determine; {G) to seli, transfer, assign or grant porticipations in all or eny part of tho Indobtednass; and’ (H) to 8ssign or transler this
Guasrenty In whols ‘or In part.

GUARANTOR'S REPRESENTATIONS AND WARRBANTIES. Gunrentor represonts &nd warrsnis to Londer that (A} no fepresentations or
sgresmants of any kind have baen made 10 Guarantor which would limit or qualify in eny wey tho termg of this Guoeanty: (B) this Guarenty is
executod ot Borrower's raquost and not et the reguast of Lender: .(C) Guarantor hss {ull powar, right-and.authority to enter into this Guaranty;
1D) the provisions of this Gupranty do not conflict with or rasult in & default under any Bgraement or othor instrument bmdma upen Guarsntor
‘snd do.not result |n.e violation of ony law, rugulation, court decreo or order appllcabla to Gumnmov. {E) Guorontor hos nm and will not, without
tha prior written congent ‘of Londor, gdll, loass, oasign, encumber, hypothacatd, transter, or othwwhxe dispose -of ol or. substentially el of
Guotontor's BSSOLS, OF BNy intorast therein; (F) ‘upon Lender' g reguesy; Guarantor will provide 10 Lendar nancial. and credit information In form
sccoptablo to Lénder, end all. such finencial Informotion which currantly has been, and ell future linenciel information which will be provided to
Lender is and wifl be true and correct In all materin! rospacts and lairly present Guarantor's financial condlticn as ol the dates the finenclal
informaetion is provided; (G) no meterial adverse chinge has occurred In Guorantor's linancial condition: since mo dato of tha: most recent
hnam:lnl statements provnded to Lender and no eveni hpa occurrad which ' may meterially adversely oftact.G 's finenclal dition;- (H}
no it lan, ctaim, || lon, administrative proceeding or similar action {inchuding those lor unpald. taxos) ogalnst Guorsntor is pendlno or
threatened; @) Lender has mede no fepresentation Yo Guorantol 0o to: tho credliworthiness ol Borrowor;-and ) Guarontor hos ostablishsd
‘edequsie means ot oblnlnlng trom Borrowor on a continuing basis Information rogarding Borrowor's finenciel condition. Guarsntor ggrees to
koép” oduquamly informad from ouch menns of any facts, events, or clrcumstancos which might In ony woy ‘stlect-Guarsntor's risks undor thls
Guamnw. and Guummor further agrees thot, absent a request lor information, Lender shall have no obligation to disclose to Guarantor eny
\ of di 1 irod by Lender In the course of itg reletionship with Borrower.

GUARANTOR'S WAIVERS, Except 8s prohibited by appliceble lew, Guarantor walves any right to require Lender (A) to continus lending
money of to extend othar credit to Borrower; (B) 10 make any presentment, protest, demand, or notice ol any kind, Including notice of sny
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nonpeyment of tho Indobtednees or of any nonpaymaent related to eny collateral, er notice of any sction or nonsction on the part of Borrowar,
Lender, any aurety, endorser, or other guarantar in cannaction with the indebtedness or In connaction with the creation of new or additlonal
loans or obligstions; (C) to resort for peyment or to proceed directly or at once egainst any person, including Borrower or any other guarsntor;
(D) to proceed directly against or exhaust any collateral heid by Lendar from Borrower, any othar guarantor, or any other person; (E) 1o pursue
anhv other remedy within Lender's power; or (F} to commit any sct or omission of sny kind, or at eny time, with respect to sny matter
whatsoever, :

Guarantor alsc walvas any and all rights or defenses based on suretyship or impsirment of collataral Including, but not limited to, any rights or
defenses arlsing by rezson of {A) eny "one action” or “enti-deficlency” lew of any other law which may provent Lender trom bringing any
actlon, including & claim for deficiency, egainst Guarantor, belore or after Lender's ¢ or plation ot any forect actlon,
sither Judiclally or by exercise of a power of sale; (B) any election of remadles by Lender which destroys or otherwlse edversely stfzcts
Guarantar's subrogation rights or Guarentor's rights to procsed agalnst Borrower for ralmbursement, including without limitation, any lose of
righta Gusrantor may auffer by resson of any lew limiting, qualitying, or discherging_the Indebtedness; (C} any disabliity or other defense of
Borrower, of any other guarantor, or of any other parson, or by reason of the cassation of Borrower's Hlability from any cause whatsaever, other
then psyment in full In lagel tendar, of the indebtednass; (D) any right to cleim discharge of the Indebted on the besls of unjustified
impet of eny col tor the ir di i (E} eny statute of limitations, if et any time any action or sult brought by Lender sgainst
Guarentor i3 cor d, there Is ot ding Indabtedness which is not berred by eny applicable siatute of iimitations; or (F) any dafensas
given to guarantore at law or in equity other than actusl payment and performance of the indebtedness. | payment is made by Borrower,
whethar voluntarily or otherwlse, or by any third party, on 1he Indebted and th fter Lender i forced 10 remlt the emount of that payment
to Borrower's trustee in bankruptcy or to any similar parson under any fedaral or stats benkruptcy law or law for ths relie! of debtors, the
Indebtedness shall be considered unpald tor the purpose of the enforcement of this Guaranty.

Guarantor turther walves and egrees not to 8asert or tlalm a1 any time any deductions to the amount guaranteed under thls Guaranty for any
clalm of gotofl, counterclaim, counter demend, recoupment or similar right, whether such clalm, demand or right may be asserted by the
Borrower, the Guarantor, or both.

GUARANTOR'S UNDERSTANDING WITH RESPECT TO WAIVERS. Guarantor warrents and agrees that each of the waivars set lorth sbove lg
made with Guarantor's full knowledge of its significence and conssquencas and thet, under the clrcumstances, the welvers sre reasonable and
not contrary to public policy or law. If any such waiver ls determined to be contraty to any spplicable law or public policy, such waiver shall be
etfactive only to the extent permitted by law ar public policy.

RIGHT OF SETOFF, To the extent permitted by applicable law, Lender reserves a right of setoff in all Guarentor's accounts with Leader
(whethat checking, savings, or some other sccount). This includes all accounts Guarantor holds Jointly with someone else snd all accounts
Guarantor may open In the future. However, this does not include any IRA or Keogh accounts, or any trust accounts lor which satoff would be
*prohibited by law. Guarantor authorizes Lender, 10 the extent parmitted by applicabla law, to hold these funds If there is a detauit, and Lender
may apply the funds In these accounts to pay what Guarantor owes under the terms of this Guaranty.

SUBORDINATION OF BORROWER'S DEBTS TO GUARANTOR. Guarantor agrees that the Indebtedness, whether now oxisting or hereatter
created, shell ba superlor to any claim that Guarantor may now have or heresfter acquire against Barrower, whether ar not Borrower becomas
Insolvant. Guarantor hereby expressly subordinates any claim Guarentor may heva ageinst Borrower, upon any account whatsoever, to sny
claim that Lender may now or hereslter have agsinst Borrower. In the event of insolvency and consequent liguidation of the assets of Borrower,
through bankruptcy, by an assignmant for the bensliit of creditors, by voluntary liquidation, or otherwise, the assets of Borrower epplicabls to
the payment of the claims of both Lender and Guerantor shsll be pald to Lender and shall be first applied by Lender to the Indebtedness.
Guarentor does hereby ecsign to Lender all claime which It may have or acquire against Borrower or against any assignee or trustes in
bankruptcy of Borrower; providad however, that such assignment shell be effective only for the purpese of aasuring 1o Lender full payment in
legal tender of the Indebtedness. 1t Lender so requestae, any notes or credit agreements now or haraalter avidencing any debts or obligstions of
Botrower to Guarentor shall be marked with & legend thet the same are subject to this Guarenty end shall be dellvered to Lender. Guarantor
egreas, and Lender Is hereby authorized, In the name ol Guerantor, from time to time to file financing statementa and continuation statements
end to execute documents ond to take such other ections as Lender deems necessary or appropriate to parfact, preserve and enforce its rights
under this Guaranty.

MISCELLANEQUS PROVISIONS, The followling miscellaneous provistons are 8 part of thls Guaranty:

Amendments. This Guarenty, together with any Related Documents, constitules the entire understanding and agreemant of the parties as
10 the metters set forth In this Gueranty. No altération ot or amendment to this Guaranty shall be effective unless given In writing and
signed by the party or perties sought (o be cherged or bound by the slteration or emendment.

Attornays’ Foes; Expanses. Guerantor sgrees to pay upon demend ell of Lender's costs and expenses, including Lendsr's attorneys' fees
and Lendet's legal sxpenses, incurted in cor ion whtn the enfor t of this Guargnty. Lender may hire or psy someone else to help
enforce this Guaranty, and Guerentor shell pay the costs and expenses of such enforcement. Costs and axpenses include Lender's
attorneys' fees and laga! expenses whether or not there is a lawsult, including sttorneys' fees and legal expenses for bankruptcy
proceedings {Including efforis to modify or vacate sny lc stay or in ion), gppaals, and any antich d post-judgment collection
services. Guarentor slso shall pay all court costs and such additionel fees 8s may be directed by the court.

Caption Headings. Coption hesdingas In this Guaranty are for convenlence purposes only and are nol to be used to interpret or define the
provisions of this Guaranty.

Governing Law. This Guarenty will be governed by federel Iaw eppliceble to Lender and. 10 the extent not preempted by federal law, the
lawe of the Stats of Washington without regard to lts conilicts of law provisions.

Choice of Venue. il there is a lawsuit, Guarantor agrees upon Lender's request to submit to the Jurisdiction of the courts of Pierce County,
State of Washington.

Integration. Guarantor tuwither agrees that Guorantor hes reed and tully undersiands the terms of this Guaranty; Guarsntor haes had the
opportunity to be advised by Guarantar's sttorney with respect to this Guaranty; the Gusranty fully reflects Guarantor's.Intentions ond porol
avidence Is not required to interpret the terms of this Guarenty, Guarantor hereby indemnilfles snd holds Lender harmiass from ol losses,
clalms, demeges, and costs (Including Lender's atiornoys' faes) suffared or incurred by Lender as e rasult of eny breach by Guorantor of the
warranties, representations and egreements of thls paragraph.

Interpratetion. In el cases where therg Is more than one Borrower or Guarantor, then ell words used in this Guaranty in the singuler shall
be deemed to have been used in tha plural where the context and construction 3o require; and where there s more than one Bomower
named in this Guaranty or when this Guaranty s executed by more than one Guarsntor, the words "Borrower” and ~Guerantor”
rospectivoly sholl mean 8ll snd-ony ona or more.of tham. The words “Gusrantor,” “Borrower,” and “Lender” Inciude the helirs, successors,
assigns, end transforeas of sach of tham: 1t @ court-finds that any provislon of this Guaronty is not valid or should not be enforced, thet
foct by hisolf, will nov meen that tho rest of this Guaranty will nat bo.velld of enforced. Therefore, 8 court will enforce the rest of the
provisions of this Guaranty even if o provision of this Guaranty mey bo found ta bo Invalid or unenforceable. I any one or more of
Borrower or Guarontor are- corporations, partnerships, limitad lisbility compenias, or similar entities, 1t is not necessary for Lender to inquire
into the powers of Borrower or Guaranior of of the officers, diractors, pariners, managers, or other agents acting or purporting to sct on
thelr behalf, and eny indebtadness made or crested In raki upon the prol d ise of such powers sheli be guaranteed undsr this
Guerenty.

Notlees. Subject to appiicabie law, and except for notice requirad or allowed by law to be given in enother manner, any notice requirad to
be given under thls Guaranty shall be given in writing, and, except for revocetion notices by Guerantor, shall be effective when actually
dell d, when lly recelved by telelacsimile {unless otharwlse raquired by law), when deposiled with 8 netlonally recognized overnight
courler, or, If malled, whan deposited in the United States mail, as first class, certified or regl d mall p ge prepeid, directed to the
addressas shown neer the beginning of this Guarenty. All revocation notices by Guarentor shall be In writing and shati be effective upon
delivery to Lender s provided In the section of this Guaranty sntitled "DURATION OF GUARANTY.” Any party may change lis address for
notices under this Guaranty by giving formal written notice 10 the other parties, specifying that the purpose of the natice Ia to chenga the
party's eddress. For notice purpeses, Guarantor agrees to keap Lender Informed at all times of Guarantor's current address. Subjsct to
appliceble law, and except for notice required or allowed by law to be givan in enother mannar, If there is more than ons Gusrantor, any
notice given by Lender to any Guarantar s deemad to be notlce glven to all Guarantors.

No Waiver by Lendes. Lender shall not be deemad to have walved any rights under this Guarenty untess such welver is glven In writing and
signed by Lender. No delay or omlaslon on the part of Lendor in axarcising ony, right ‘shall aperato ‘88 @ waiver of such right or any other
right. A walver by Lendor of » provision of this Guaranty shall not-prejudico or.constiwwio a waiver of Lander's right otherwise to demand
strict complisnce with that provision or any other provision of this.Guarenty: No, prior weiver by Lendar; nor. any course of dealing betwesn
Lender end Guerantor, shell constitute a waiver of any of Lender's righta or of-any of Guarantor's obligations a3 to any {uture rensections.
Whenever the cansent of Lender is required undar this Guaranty, the granting of such consent by Lender in any instance shall not constituta
contlnulng congant to subsequent instances where such consent is required and In all cases such consent mey be granted or withhald in
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8ucoessors and Assigns. Sublact to eny limlations steted In this Guaranty on transfer of Guarantor's Interest, this Gusranty shell be
binding upon and Inure to the benefit of the partiee, thelr succeseora and essigns.

DEFINITIONS. The tollowing capitalized words end terms shail heve the following meanings when used In this Gueranty, Unless specificelly
stetad o the contrary, ell referances to dolisr amounts shail mean emounis In lawlul money of the Unitad States of America. Words and terma
used In the singular shall Include the plurel, and tho plural shall include 1he singuler, s the context may require. Words and terms not otherwise
defined In this Guaranty shell have the meanings sttrlbuted to such terms in the Uniform Commercial Code:

Borrowar.  Tho word “Borrower” means RED HAWK LLC end includes all co-signers and co-makers signing the Note and aff their

succagsors and easigns.

Guarantor. The word “Guerantor® meens everyone signing this Guaramy, Including without limitatlon ALTHEA V RILEY, and in each case, -

any slgner's succesgors and esalgne.

Gueranty, The word 'Guornmv means thig gusranty from Guarantor to Lender.

Indebtednoss. Thla word "Indehtadness” meens Borrowaer's indebtedness to Lender ag more particularly described in thia Guaranty,

Londor. The word "Londer” means Frontier Bank, its successors and sesigns.

Note. The word "Note” means end Includes without limitation ell of Borrower's promissory notes and/or credit agreements evidencing
Borrower's loan obligetions in favor of Lendsr, 1ogethor with all renewaels of, fons of, modifications of, refinancings of, consolldations
at end substiiutions for promissory notes or credit apreementa.

Relatad Docurnonts. The words “Related Documents™ moan oll premiseory notes, credit agreements, loan egreements, environmentel
agreements, guaranties, sacurity egreements, mortgages, deeds of trust, rity deads, al mortgages, and afl othar Instruments,
agresments and documents, whether now or hereafter existing, executed in connsction with the Indebtedness. _]

EACH UNDERSIGNED QUARANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS GUARANTY AND AGREES TO ITS
TERMS. [N ADDITION, EACH GUARANTOR UNDERSTANDS THAT THIS GUARANTY IS EFFECTIVE UPON GUARANTOR'S EXECUTION AND
DELIVERY OF THIS GUARANTY TO LENDER AND THAY THE GUARANTY WILL CONTINUE UNTIL TERMINATED IN THE MANNER SET FORTH
1N THE SECTION TITLED "DURATION OF GUARANTY". NO FORMAL ACCEPTANCE BY LENDER IS NECESSARY TO MAKE THIS GUARANTY
EFFECTIVE. THIS GUARANTY i§ DATED FEBRUARY 20, 2009.

GUARANTOR:

. 7

ALTH LEY V" )

CASER 7RG Lordng. Vor. §.42.00.00¢ Cow. Hartmnd Fvanclt) Soiucims, lny. 192, KIS, 30 gty Asmvwd, . Wa CACPRUMUIIIE TREIISY PR EOMROL
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PROMISSORY NOTE

Reierenees in lhe shaded area ars for Lender‘s use cnly and do nol limit the applicablitty of this documsnl Io any parﬂcular toan oc lem.
Any item above conlaining ***** has hean omitled due 10 text langth limitations.

Borrowver: RED HAWK, LLC Lender: Frontier Bank
PO BOX 73144 Sumner
PUYALLUP, WA 98373 801 Alder
PO Box 1650

Sumner, WA 98380

Principal Amount: $8,400,000.00 Initial Rate: 6.000% Date of Note: August 12, 2004

PROMISE TO PAY. RED HAWK, LLC ("Borrower") promises to pay to Frontler Bank ("Lender"), or order, in lawful money of the United States
of America, the principal amounl of Eight Mifilon Four Hundred Thousand & 00/160 Dollers (sampm.w) or 80 much as may be oulstanding,
together with Inlerest on the unpald outstanding principal ba of each ce. | t shall be calculated from the date of each
advance unill repaymenl of each advance,

PAYMENT. Borrower will pay this loan In ong; paymen! of all oulslnndlng pr'lnclpal plus all accrued unpald Interest on Fsbruary 15, 2008. In
eddilion, Borrower will pay reuuln.r thly pay of all d d Interes{ due as of each p dete, 15,
2004, with all ‘to be due on the same duy of each month after that. Unless otherwise agmad ar requlred by
nppllcsbla ey, NYmenm wiil he !'ppllM ‘first to any eccrupd unpaldd intarest; than to incipal; then o any unpaikl! coflectlon coziz; 8nd fhen 1o
any late.charges. (nterest on this Note is compuled on'a 365/385 simple Inlerest basis; that Is, by applying the rallo of the ennual Inleresl rate
over the number of deys In a yeor (366 durlng teap yéars), mullipiied by the cuistanding principal balance, multiplied by the actual number of
days the princlpsl b s 4 wiil pay Lender st Lender's address shown ebove or at such other place as Lender may
designate in writing.

VARIABLE INTEREST RATE. The interest rals on this Nole Is-subject to change from lime lo ime based on changes in an Index which |s (he Froniler
Bank Bass Rale (the "Index™). The Indax is not rigcessarly the lowest rate charged by Lender en its loans and Is sat by Lender (n lis sole discrelion, i
the indax becomas unavallable during the lerm &f this loan, Lender may designate @ substilule Index after nofltying Bormrower. Lender will lell Bomower
fhe currenl Index rale upon Borrower's request, The Inferest rate change will nol occur more often Lhan: esch: doy as base rote-changes. Bomower
.nderstands thal Lender may make loans based on other rales as well, The index currenlly'ls 4.500% per annum. The Interest rata 10 bo applied
1o the unpaia principal balance ot this Note will be at a rate of 1.500 perceniags polnts over lhe Index, resulling In an inttia) rale of 8.000% per
annum. NOTICE: Under no clreumstances will the Inlerest rate on this Note be more than the maximum rele allowed by applicable law.

PREPAYMENT; MINIMUM INTERESY CHARGE. Borower agraas thal all loan (ees and olher prepald finance charges are earned fully as of (he daie
of tha loan and will nol be subject lo refund upon eary paymsnt (whether volunlary or as a result of delaull), except as otherwise required by law.” In
any aveni, evan upon (ull'prepaymant of this Nole, Bomowar understands that Lender Is antilled 1o a minimum Inlerest charge of $5.00. Other than
Romower’s cbiigalion 1o pay any minimum, inlarast chargo, Borrowsr may pay without penally afl or a portion of the amount owed earfier than It Is cue
Early paymants:will nol, urless agreed to by Lender In writing, refiave Borowss of Bomowar's obligation 1o conlinua 1o make payments of acerved
unpald interest. Halher. early paymen's vdll reduca tha principal balancs’ due. Borrower agrees not to send Lender payments marked "paid in full,
“witho ", or similar lang! sends such a paymenl, Lender may accept i wilhoul losing any of Lander's nighls under this Nots,
and Borower v rematn obligated’ o pny any further amount owed to Lander. All wiitten communications concerning dispuled amounts, Including any
chock or olher paymen! Instrumen that Indicalas thal the payment éanstitules “payment In fulF of the amounl owed or lhal is tendeted with other
condllions or-iimitalions or -as. (ull satisfaction of a dispuled amount mus! be malled or delivered to: Fronlier Bank, Sumner, 801 Alder Sumner, WA
98380.

LATE CHARGE. 1f a paymeni Is 10 days or more lale, Borrower will be charged 5.000% of the regularly scheduled payment or $10,00, whichever is
greater.

INTEREST AFTER DEFAULT. Upon delault, including fallure to pay upon final maturity, Lender, at its oplion, may, If permilted under applicabte taw,
Increase the variable inlerest rate on this Note to 6.500 percentage poinls over the Index. The interest rala will not exreed the maximum rate permitied
Ly applicable law.

DEFAULT. Each of the following shall constitute an event of dataull ("Event of Default) under this Note:
Paymeni Detaull. Borrower fails io make any payment when due under this Note.

Other Defaults. Bomower lalls to comply with or to perform any oiher lerm, obligation, covenant or condilion contained In this Note or In any of
the related documents or to comply with or lo parorm any term, obligation, covenant or condition contalned In any other agreement between
Lender and Borowsr.

Default in Favor of Third Partles. Boower or any Grantor defaulls under any loan, extension of credil, sscurity agreemenl, purchase or sales
agreement, or any other agreement, In tavor of any olher creditor or persan that may materally atfect any of Borrower's property or Borrower's
ablfity to repay Ihis Note or perform Bomrowaer’s obligalions under this Nole or any of the retated documents.

Environmenta) Delaull. Fallure of any pary to comply with or perform when due any lerm, obligation, covenant or condition contained In »ny
environmenlal agrsemani execuléd In connsection with any loan.

False Slalements. Any warranly, represantation or staleman| made or lumishad lo Lender by Bommower or on Borrower's behalfl undar this Nole
or lhe related documents is talse or misleading in any malerlal respect, either now or al the time made or furnished or becomes lalse or misleadi ing
al any lime thersafter.

Deasth or Insol . The digsolution of 8 {regardioss of whether election to continue Is made), any member withdraws from Borrower, or
any other |ermlneﬂon of Borrowefs existencd asa golng business or the dealh'of any member, the insolvency of Bonower. ihe appolntment of a
recelver tor any part of Borrower’s property, any assignment for the benefil of craditors, any type of credilor workoul, or the ¢ of any
praceading undar-any bankruplcy or Insolvency faws by or agalnst Borrowst.

Creditor or Forfeiture P dl Caommen ol toreclosure or lorfelture p{oeeedlngs, whalhor by Judiclal proceeding, selt-help,
repassession of any other method, by any crediler of Bomower orby any any. securing the loan. This
inmunts @ garnishmonl of ‘any. of Borrower's accounts, Including deposit nccoums with Lundof Howovm. this Evont.of Defaull shall not apply if
thero s a good falth dispute by Bomower s to the validily or reasorableness ¢f iho clalm which is the basis of Ihe credilor or forfeilure proceeding
and it Borrowsr glives:Lender wriltan notice of the: credilor of torfallure protesding end deépasils with Landar ‘monies or a surely bond for the
craciior ar torfelture proceeding, In an amount determined by Lender, m s sole dissralion, a8 belng an adequs!e reserve or bend for the dispute.

Events AfHfecting Guaranior. Any of tha preceding evenls occurs with respect to any Guaranlor of any of the indebtedness or any Gu tor dies
or becomes incompetent, or revokes or disputes the validity of, or lability under, any guaranly of the indebtedness evidenced by this Note. In tha
evenl of a death, Lsnder at its option, may, but shall not be requked to, permii the Guaranior's estate 1o assums unconditionally the obfigations
arising under the guaranty In a manner salisfactory to Lander, and, In doing so, cure any Evenl of Defaull.

Adverse Change. A malerlgl adverse change occurs In Bomower's financial condilion, or Lender bell the p
parformancse of this Nole is Impaired.

- Cure Provislons. If any dalaull, other than a defaull in payment is curable and if Borrower has not been glven a notice of a breach of the same
provision of this Note wilhin the preceding twalve (12) months, it may be cured if Borvower, after receiving written nolice from Lender demanding
cure of such defaull: (1) cures the defaull within ten (10) days; or (2} I the cure requires more than \en { 10) days, lmmedlalety iniliates sleps
which Lender deems In Lender's sole discretion to be sutficlent to wre the dalauli and thereatl p ble and
necessary steps sufficlant to produce ptl as 500N as .

LENDER'S RIGHTS. Upon defaull, Lendsr may dectare lhe entire unpaid principal balance on this Note and all accrued unpaid inlerest lmmedla!e!y
dus, and then Borrower will pay lhat amounl.

ATTORNEYS® FEES; EXPENSES. Lender may hire or pay someone else to help colec! this Note it Borrower does not pay. Borrower wil pay Lender
that amounl, This Includes sublect to any limiis under appiicable law, Lender's altorneys’ fees and Laender's legal axpenses, whether o not \hero Is a
lawsult, Including alornays’ fees, expenses for bankruplcy proceedings (including efforis fo modlfy or vacate any automalic slay o Injunction), and
appeals. If not prohiblled by appilcable law, Borrower also will pay any court costs, In addition 10 all other sums provided by law.

GOVERNING LAW. This Nole wilt be governed by, construed and enforced in accordance with federal law end the laws of the State of
Washingion. This Nole has been accepled by Lender In the Slate of Washingion.

CHOICE OF VENUE. If there Is a lawsult, Borrower agrees upon Lender's requesi to submit lo the jurisdiction of the courts of Plerce County, State of
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DISHONORED ITEM FEE. Bomower Wil pay a fee 10 Lender of 820,00 it Bormower makes @ payment on Barrower's lpan and lhe cheok or
preauthorized charge with which Borrower pays is later dishonared.

RIGHT OF SETOFF. To the exiant parmitted by applloable law, Lender reserves a right of selcff In sll Borrower's accounts with Lander (whalher
ohecking, savings, or some other account). This includes all accounts Borower halds Jolntly with someons else and all acoounts Borrower may opeain
the fuiure. Howaever, lhis does nol Include any IRA or Kaogh socounts, or any lrust actounts for which selef would be prohiblted by law. Bomower
authorizes Lander, fo the extent permitied by applicabla law, lo charge or selolf all sums owing on Ihe indebladnass apainst any and all sugh acooiints. j

COLLATERAL. Borrowar acknowledges this Nete Is seourod by the following collalerat described In Ihe securly Instrument fistsd hereln: a Deed of
Trust daled August 12, 2004, to @ trustee [n lavor of Lender on raal property locatad In PIERCE Counly, State of Washinglon,

LINE OF CREDIT. This Nole evidences a siraight ling of cradil. Once the ol amount of principal has been advanced, Borower Is nol entitied 1o
turther foan advances. Advances under this Note may be requesied elher orally ar In wrillng by Borower or as provided In Inls paragraph. Lender
may, bul nead nol, require thal all oral taquesls be confirmed In wrtling. All communications, inslructlons, or directions by telephone or otherwise to
Lender are lo be directad lo Lender's office shown above, The following persans currently are authorized to request advances and aulhorize paymaenls
under the (na of credit until Lender receives from Barrower, al Lender's address shown above, writlen notice of revocation of thelr aulhority: WILLIAM
J RILEY, Member of RED HAWK, LLC; ALTHEA V RILEY, Member of RED HAWK, LLC; WALTER V THOMPSON, Member of RED HAWK, LLC;
and MARY L THOMPSON, Member of RED HAWK, LLC, Borrower agreas o be [lable for all sums either: (A) advanced in accordance wilh the
insiructions of an atdhorized person or (B) credlted to any of Bamower's accounts wilh Lender. The unpald principal balance owing on Ihis Nole at
any tme may be evid d by endi is on {his Nole or by Lender's inlernal records, including dally computer print-ouls. Lender will have no
oblgation to advance funds undar Ihis Nole if: (A) Borrowet or any guarantor is In detaull undar tha larms of this Nole or any agreament that Bomower
or any guasantor has wilh Lender, Including any agreement made in connection with the signing of this Nole; {8) Bomowar of any guarantor censes
doing business of Is insolvent; (C) any guarantor seeks, claims or ofherwise ettemyrs to limit, niodlly.or tovoke,sitch guorantars guaranioo of this Note
or any other foan with Lender; or (D) Bormower has applied funds provided p t to this Note for-purposes othor Ihan those authorized by Lander.

SUCCESSOR INTERESTS, The terms of this Note shall be binding upon Bormower, and upon Borrower's heirs, personal representalives, successors
and assigns, and shall Inure to the benefit of Lander and ifs successors and assigns.

NOTIFY US OF INACCURATE INFORMATION WE REPORT TO CONSUMER REPORTING AGENCIES. Piaase notiy us If we report any tnaccurale
Information about your account(s) to a sonsumer reporting agency. Your wrillen nollce describing (he specific Inaccuracy(tes) should be sanl to us at
the following address: Fronlier Bank 332 SW Everslt Mall Way Everelt, WA 88204 *

GENERAL PROVISIONS. Lender may deloy or forgo enforcing any of its dighls or rémedies under Ihis, N_olg withoul lostng them. Borower and any

oltier person who signs, guarantios or endorses this’ Note, (o the exion! allowod by law, walve presi , de lor payment, end nolice of
dishanor, Upan any change In ths terms of this Note, and unloss olherwise exprossly stated in wrillng, nd party wha signs this Note, whether as makar,
d dation maker of end

Qu v + shafl be ro! d from flabiity. All such parlies agree thal Lander may rengw.or extond {rapealadly and
for any lenglh of time) this loan or relaaso any parly or guaranior or collateral; of Impalr, fall to redlizo upon or perfect Lendar's security intergsl In the
callaleral; and lake-any other-aclion deemed nacessary by Lender withoul the consen! of ar niolice to anyone. Afl. such parties also agreo that Lerider
may modily this loan wilhoul Ihe consenl of or notica.to'anyons olher Ihan (he.pasty with whom the modificalion.ls mada. The cbligalions underf (his
Nole are Join! and saveral,

PRIOR TO SIGNING THIS NOTE, BORROWER READ AND UNDERSTOOD ALL THE PROVISIONS OF THIS NOTE, INCLUDING THE VARIABLE
INTEREST RATE PROVISIONS. BORROWER AGREES TO THE TERMS OF THE NOTE.

BORROWER ACKNOWLEDGES RECEIPT OF A COMPLETED COPY OF THIS PROMISBORY NOTE.
BORROWER:

RED HAWK, LL

, Memuer of RED HAWK, LLC

/
By:
ER ON,; Mamber of RED HAWK,

e

LASER H00 Leaning, Yor, 804 €000 Copr, Narland Finaaclal S ohetioom, v, 1942, 3004, ANRINs Reterwad « WA CHOMUMADIRSC TA-2ITM PR-CONLALOC
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L \ 08-16-2004 11:18am $28.00
IOLW \\{ PIERCE COUNTY. WASHINGTON
RETURN ADDRESS:! :

Frontier Bank
Sumner

801 Alder

PO Box 1650
Sumner, WA 88390

DEED OF TRUST

DATE: August 12, 2004

Reference # (if applicable): SUMN-XX6627/ORDER NO, 4261-359800  Addltional on page
Grantor(s): , )

1. RED HAWK, LLC
Grantee(s)
1. Frontier Bank
2. First American Title Insurancé Company, Trustee

Legal Description: SECTION 29, TOWNSHIP 18 NORTH, RANGE 4 EAST,

NORTHWEST QUARTER, NORTHEAST QUARTER Addltional on page 2
Assessor's Tax Parcel ID#: 0419291023, 0419291024, 0419291025, 0419291026 &
: = 0414242804

THIS DEED OF TRUST ls dated August 12, 2004, among RED HAWK, LLC, A WASHINGTON
LIMITED LIABILITY COMPANY, whose address is 850 39TH AVE SW, PUYALLUP, WA 98373
("Grantor*); Frontier Bank, whose mailing address is Sumner, 801 Alder, PO Box 1650,
Sumner, WA 98380 (referred to below somellmes as "Lender” and sometimes as
"Beneficiary"); and First American Title Insurance Company, whose malling address Is 3866
South 74th St., Tacoma, WA 98409-9304 (referred to below as "Trustee").
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DEED OF TRUST _ -
(Continued) . ’ . Page2 .-

CONVEYANCE AND GRANT, Far valuable consideralion, Granlor conveys to Trustee In {rust with power of sale, right

of enlry and possession and for the benefit of Lender as Beneficlary, all of Grantor's right, litie, and Interest In and to the
lollowlng dascribed rea! property, together with all existing or subsequentiy erected or affixed bulldings, Improvemenis and :
fixtures; all easemenls, rights of way, and appurenances; ali waler, waler righls and ditch rights (including stock In utilities "
with ditch or Imigation righls); and all olher rights, royellies, and:praiils r_elall:? 10 the real prcrerl& Including withoul limitation
all minerals, oll, gas, gecthermal and similar matters, (the "Real Properly”) localed In IERCE County, State :
of Washington: -

LOTS 1, 2, 3, AND 4 AS SHOWN ON THAT CERTAIN SURVEY FILED NOVEMBER 4, 1997 '

IN BOOK 21 OF SURVEYS AT PAGE 7, UNDER RECORDING NO. 2007 BEING A PORTION ' '
OF THE WEST HALF OF THE NORTHWEST QUARTER -OF THE NORTHEAST QUARTER
OF SECTION 29, TOWNSHIP 19 NORTH, RANGE 4 EAST, W.M., IN SNOBERISHKCOUNTY,
WASHINGTON (FULL LEGAL SEE EXHIBIT "A") Pleice

The Real Property or Its address ls commonly known as PARCEL #6671A, 6671B, 6671C,
6671D, PUYALLUP, WA 98375. The Real Property tax Identification number Is 0419291023,
0419291024, 0419291025, 0419291026 . ‘

Grantor hereby assigns as sacurily to Lender, all of Grantor's right, litle, and Interes! in and to all lsases, Rents, and profits ol
the Property. This assignment Is recordad In accordance with RCW 65.08.070; the llsn crealed by this assignment is intended
to be specific, perfacted and choata upon the recording of this Deed of Trusl. Lender grants to Grantor & license to collect R
the Renls and prollts, which license may be revoked at Lender's option-and shall be aulomatically revoked upon acceleration N

of all or part of the Indehledness. '1 .

THIS DEED OF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INTEREST IN THE RENTS ol
AND PERSONAL PROPERTY, IS GIVEN TO SECURE (A) PAYMENT OF THE INDEBTEDNESS AND (B} ..
PERFORMANCE OF ANY AND ALl OBLIGATIONS UNDER THE NOTE, THE RELATED DOCUMENTS, AND THIS DEED .
OF TRUST. THIS DEED OF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INTEREST IN

THE RENTS AND PERSONAL PROPERTY, IS ALSO GIVEN TO SECURE ANY AND ALL OF GRANTOR'S OBLIGATIONS

UNDER THAT CERTAIN' CONSTRUCTION LOAN AGREEMENT BETWEEN GRANTOR AND LENDER OF EVEN DATE
HEREWITH. ANY EVENT OF DEFAULT UNDER THE CONSTRUCTION LOAN AGREEMENT, OR ANY OF THE RELATED
DOCUMENTS REFERRED TO THEREIN, SHALL ALSO BE AN EVENT OF DEFAULT UNDER THIS DEED OF TRUST. L
THIS DEED OF TRUST IS GIVEN AND ACCEPTED ON THE FOLLOWING TERMS: :

PAYMENT AND PERFORMANCE. Except as otherwise provided In this Deed of Trust, Grantor shall pay to Lender all
amounts secured by lhis Deed of Trust as they become dus, and shall sirelly and In a timely manner perform all of Granlor's
obligations under the Nole, this Deed of Trust, and the Related Documents, :

POSSESSION AND MAINTENANCE OF THE PROPERTY. Grantor egrees thal Grantor's possession and use of the Property
shall be governed by lhe following provisions: . i

Possession and Use, Until the occurrance of an Event of Defaull, Grantor may (1) remain in possession and control of
the Praperly; (2) usse, operale or manage the Property; and (3) coliect the Rents from the Prapery (this priviege Is a
license trom Lender to Grantor automatically revoked upon defaull). The' following provisions relate to the use of the
Property or to other limitailons on the Properly. The Resl Property Is not used principally for agricultural purposes.

Duly to Malntain. QGrantor shall maintain the Property in tenantable condition and promptly perform all repairs, "
replacements, and malntenance necsssary {o preserve lis value, - .

Nulsance, Waste. Grantor shall ndt cause, conduct or permit any nulsance nor commit, permit, or suMer any sripping ol ’
or waste on or to the Property or any portlon of the Property. Without #imiting the generality of the foregoing, Grantor will
nol remove, or grant lo any other party the right to remove, any limber, minerals (Including oll and gas), coal, clay,
scorla, soll, gravel or rock products without Lender's prior wrillen consent, :

Removati of Improvements. Grantor shall nol demolish or remove any Improvements from the Real Property without
Lender's prior written consent. As a condllion to the removal of any improvements, Lender may require Grantor to make
arrangements salisfactory lo Lender to replace such Improvemants with improvements of at least equal valua,

Lender's Right 1o Enter. Lender and Lender's agenls and representallves may enter upon the Real Property at all “
reasonable limes lo altond to Lender's interests and lo Inspect the Real Property for purposes of Grantor's compllance
wilh’ihe ferms and condilions of this Deed of Trust. .

with Govermnmi Requiréments. Grantor shall promplly comply, and shall promplly.cause compliance

by all agents, tenants or gihér pérsonsior anlilles of evary nalure whatsoever who rent, lease. or otherwise Us8 or eceupy
the Properly in-any mannor, with all laws, ordinances, and regulalions, now or-herealler.In effect, 6f ali’‘governmenta)
authorilies applicabla to'the use or occupancy of tha Property, Including withoul imilalion, the Ameslcans: Wilh Disabilitiss
Acl.  Granlor may' coniest In good falth any such law, ordinarice, or regulation dnd withhold compliance during any
proceading, Including appropriaté.appeals, ‘so long as Grantor has nollled Lender in wriling prior lo dolng so and so
long as, In.Lender's sola oplnlon, Lander's Interests tn the Property ‘a18°nol jeopardizad. Lender ‘may require Grantor to
post adequalp securly or a surely bond, resisonably satisfaclory to Lender, lo protec! Lander’s Interest.

Duly 1o Prolecl. Grantor agrees nelther to abandon or Jaave unallended the Property. Grantor shall do afl other acts, In
addillon to those acts sot foith above In this section, which from the characler and use of the Property are reasongbly
necessary to protect and presarve the Property.

DUE ON SALE - CONSENT BY LENDER. Lendar may, al Lender's option, (A} deolare Immeadiataly duo and payable a¥
sums securad by this Desd of Trust or (B) Increase the Inlerest rate provided for In the Note or othiar dacument evidencing
the Indebledness.and Impose such olher conditions as Lender deems dppropriate, upon the sate or.transler, without Lender's
prior wittlan consanl, of all or any part of the Real Propery, or any Interést I tha Real Property. A “sals or transles” means the
conveyance af Real Property-or any right, lilla or intares! In-the Real Properly; whether Jagal, bengficial/or equileble; whether
voluniary or Involuntary; whelhier by duldght salp, deéd, Instaliment:sgle contract, land contracl, contiaet fof deed, leasehold
Interest with' a lerm greater Ihan ihrea (3) yaers, lease-oplion conlract, 'of by sal, assignment, ot transferof any boneficlal
Intesest in or to.any land trust holding liile lo the Real Property, or by any other method of conveyance:of an Inlgrést In the

Real Properly. if any Granlot is a corporallon, parinership or limited liabllity campany, transler also Includes any change.in
ownership_of more than twenly-five parcent (25%) of the voling stock, perthership’ Infbresls or {imiled liabllily company
Interests; as the case may be, of such Grantor. Howaver, this option'shall no! be exorclsed by Londer if such exerclse Is
prohiblted by federal law or by Washington-law. | 1 N o

TAXES AND LIENS. The following provislons relating to the taxes and I;lens on t}re Propefl}.' are part 6f this Deed of Trusi:
i (
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DEED OF TRUST - "
‘(Contlnued) . . Page3

Payment. Granioe shall pay.when. due ‘(and:in. all: evonls prior:lo dellnquency) all laxes, special taxss, assassmenls b
charges (Inciuding . owdr), fines and impositions Jeviod apains) or.on gccount of the Property, and shall pay t oy
when due ‘all claims or‘ dona on or _ger serv!qes rondared or maledal furnished to the Property. Grantor shall
maintaln the Property ree ot-all llens hmﬂng' priorily ‘ovar-or. equal 19.1hd Interest of Lender under this Deed of Trust,

except for the Nen’ o! taxes and assessmenls niot dug’ and excep| a3 olherwlse provided in this Deed of Trust,

Right to Contest: ‘Grantor. may:wilhhoid payment of .any . Iax,lassesmm ~or -claim In: eonneclion with:a good falth: | ..
d!spule ovm lhe‘obngauon to pay, so tong as Lander's Jnlgres). in the; Propeny Is.not- ]eopardlzad, 1La llananses’or'ls’ .
filéd a8, : mnlw ‘shall. aen (15).days: afigr the fien arfses or,’li.alen is filad; wilhln fitesn -

! 0. discharga of tha lie
3 ufficlent. ta suraly Bard or her Socurlly salistie)
discharge the Ibn plus any cosis’and allomeys foes, or-olher charg hal could.
salg.under. the'fien.

Y,.0r I requesled by’ Landar. deposit with ..
lo_ LanderIn"an amount sufficient to .

! .85 .3 Tesull o a foreclosure or .

‘any contest; Grantor shall defend liselt and Londer and shall ‘salisfy any.ac

adverse |udgment bafore. |
sment agnlnsl tha Proparty: Grantor shail néme Londer as an addifional obliges under any.suraly. bond furnished
in'the Gonles! pmceadlngs. . :

Evidence of Paymenl. Granlor shall upon demand furnish to Lender safistact evid of'payment of the taxes or - K
assessmenls and shall authorize the appropriate governmantal officlal to deliver to Lender at any-fime a written statement sl
of the taxes and assessments against the Property.

Nolice of Canslrutlion, Gras for shall- nomy Lender at least ffieen (15) Gays.hefora: -any, work is commenced, any : -
services arg'firnishiad, of;any malarialé/are’supplied to the Proparty, if-any mechenic‘s Jen,:materlalman’s lian, of other L
flen could be’esserted on. apcounl of 1ho:waik, services, or materials. Granfor will_upon: reques! of Lender faraish to

e tand,

Lender ad ces Y. lo Lender that Grantor can and will pay the cosl of such Improvemems.

Malnlenam:o of Insurence. Grantor shall procure and maintaln pollcles of fire Insurance . wnh standerd extended
coverage-endarsaments ' on - replacement basis_ for:the full Insurabla: valus covering all Improvameits of, the Ry -
Property in an smount suiﬂc’ian\ foavold: appllcauun ol any. colnsumnce cleuse. and'wilh a slandard r ortg S€ .

(avi nder: | ran!or shall:giso. proqure and. malnlain ¢ : st :

) U hall ‘belwrilign ‘ln form; armo
coverage: and bnsls reas niably; ncceplable 10 Lender and fssued bya ‘conpany or ¢ mpanles sonably
Lender.’ Granlor, 1 upon mq tof Lunder. wﬂl ‘deliver (o Lo ‘lmn‘\ tlme to time'

8-a1) end n'.eman provldlng that - )
stdull ‘o Gray .

Appllca on: of Proceeds. Gradtor. §hall promptly. noury Lendar-of ‘any Ioss or.damaga to'the. Property. lender -may. . T
make; proof: oi loss ;G ran\or falls’ 10'do 50’ within fifteen {15)° days of the: casunny Whethar or not Lender's securly Is:
f°. Wa.a s

d
repalr.ar leplacal i9'd ‘of-
yto Lender., 'Lend shan upon snllsfaclory proot of such'expendilure,
for Ihe‘ma&onabie cosl repalr or.reslofatlon i, Gmntnr Is, no!

-disbur i fhelr

report o each exlsllng poﬂcy nsurance 0:
the amoum ol the' pancy. -(4)" ihe properly Insired, lhe then current tap!
ol datermlnlng Ahat: value nd 6) the: explrnlion dale.of-ihe: polky..
Independenl ‘eppral tistaclory to Landat datermine the cash.valud mplacemo

It'any action or prox eedmg ts' comimencad that:would’ rnaleﬂa
Properly: or it Gmnlor talls; 10:comply Wil & :

limitad to Grantes’s’ railure to dischargi

.of Trust or any Relaled.Do

" (2) the risks Insured; (3)
! qh property, and the mannsr

y‘

d to;gllscha:glng or paying- all taxes,” llans, :
; 6: Properly:-ang. ‘paying aIl costs for i rgsany -
op! h exp: d or-pild by Lender for such pUrposes will.{ to charged.
undef, the Nule from the data Incurred of pald by Lendsr 15'the dale of repaymml by Grant ‘sugh’expensaes wiil becoma
a parl:ofithe Indeblac 'and, . el ‘Lender's oplion,: " ba it " (@) be'added:to.the’ balance of.the:
‘8 ¥ with y\nslaﬂmam payman!s 1o becom ua,durlng ellhaf (1) the lerm of
a polley: of '(2) 'the‘ramal ng.térm ol lhe Not Cy _ied

dus‘and’ ‘payable at lhe Notv's® malurlly. The Deed lest also’'will sacir
‘addition to'al ofher. ﬂghls and remedios )

- WARRANTY;. DEFENSE OF TITLE. The followtng pn:MsIons releﬂng lo ownersh)p of the Property dre a part of this Deed of . j
Trust:

Defense of:Thie, 8ub19c1 to me excepllon
he Properly egainsl the’ { iy

Granlor’s tilloior. Ihe: Interes! ‘of Trustes’or Léndey under {his, Deéd thusl mlor. shall defend. 1 action at, Grantor's
expensa.: ‘Granior may. ba ke nofminal’ pnrtyrin such gre ceedlng, bul Lender shali’ bepnlﬂled fo partldpale In"the
! l.

* I
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proceeding and to ba represented In the proceeding by counsel ol Lender'sjown cholce, and Grantor will dellver, or
cause to be dellvered, to Lander such Instruments as Lender may request lromlllms to ime lo permit sush pariicipation.

Compliance With Laws. Grantor warranis that the Property and Grantor's use of the Property complies wilh ail exisling
applicable laws, ordinances, and regutallons of governmental authoritles. t.

Survival of Representations and Warranties. All representations, wamanies)and egreements made by Grantor In this
Dead of Trust shall survive the execullon and delivery of this Deed of Trus!, shall be continuing In nature, and shall
remaln In full force and efec! until such timo as Grantor’s Indabledness shall be pald in full, '

CONDEMNATION. The following provislons relaling to condamnalion proceedings are a part of this Desd of Trust:

Proceedings. If ahy procaading in condemnation Is filed, Grantor shall promptiy nolify Lender In wriling, and Grantor
shall promplly take such sleps as may be:necassary to defend the acllon-gnd obialn the award, Grantor may be the
neminat-party In such procesding, bul Lender shall be entliled o parlicipate In the proceeding and lo be rapresentad In
Ihe proceading by counsel of lls own chaice all at Granlor's expenss, and Grantor will daliver or cause o be dellvered to
Lender such Inslruments and documentafion as may be requestad by Lender from lima o time fo permil such
participation. .

Application of Net Pr ds, It &l orany parl of the Properly Is.condemned by eminanl domain proceadings or by any
- proceeding or purchase in lieu of .condemnalion, Lender may at its elaction require thal all or any portion of the nel

proceeds of the award bs appiled 1o the Indebtednass or the repalr or restoration.of the Properly. Tha net procaeds of

the award shall mean the award aftar payment of ail reasonable costs, expanses, and altomeys' fees Incurred by Trustee
-or Lender in connection with the condemnation.

IMPOSITION OF TAXES, FEES AND CHARGES BY GOVERNMENTAL AUTHORITIES. The following provisions relating to
governmentel taxes, fees and chargss are & part of this Deed of Trust: .

Current Taxes, Fees and Charges. Upon raquesl by Lender, Grantor shafl execute such documents In addition to this O
Desd of Trust and lake whatever other action i5s requestad by Lender to perfect and continue Lender's lien on ihe Real T
Properly. Grantor shall relmbursa’Lender for all taxes, as described below, logether with all expanses Ingurred In
recording, perfecling or-continulng this Deed:of Trus, Including withoul imitation all texes, fees, documentary stamps,
and other chargss for recording or reglstering,this Deed of Trusl. - :

' \ .
Taxes. The following shall constitute taxes to which this section applles: (1) a specific tax upon thls type of Deed of
Trust or upon all or any part of the Indebladness secured by this Desd &f Trust; (2) a specific tax on Grantor which
Grantor I authorized or required to deduct from payments on the Indebtedness secured by this, type of Deed of Trust;
(3) a tax on this type of Deed of Trus! chargesble against lhe Lender or the holder of the Note; end (4) a specific tax
on all or any poriion of the Indebtednass or on payments of principal and interest made by Grantor.

Subsequent Taxes, If any tax to which this seclion epplies Is enacted subsequant to the date of this Deed of Trust, this I
event shall have the same effect as an Event of Defaull, and Lender may exercise any or al of Its available remedles for T
an Evant of Default as provided below unlass Grantor elther (1) pays the tax before It becomes delinquent, or (2)
contests the tax as provided abowe In the Taxus and Liens section and deposlis with Lender cash or a suficlent
corporate surety bond or other security satisfactory to Lender. .

SECURITY AGREEMENT; FINANCING STATEMENTS. The following provl'sléns relating to Ihis Dead of Trust as a securily - L
agreement are & part of this Dead of Trust: ; . '

Securlty Agreement. This Instrument shall conslitute a Security Agreement to the extent any of the Property constitutes H
fixtures, and Lender shall have all of the rights of a secured party under the Uniform Commerclal Code as amended from .
time lo time. :

Securlly inferesl. Upon request by Lender, Grantor shell take whalever action is requestad by Lender to perfect and
continue Lender's security interest In the Rents and Personal Property. In addilion to recordingthls Dead of Trus! in the .
real properly recards, Lender may, at any tima and withoul further authorization from Grantor, file executed counterpars,
coples or reproductions of this Dead of Trust as a financing statement. Grantor shall relmburse Lender for all expenses t.
Incurred In perfacling or continuing Ihis securlly Interest. Upon defeult, Grantor shall not remove, sever or delech the
Personal Property from the Property. Upon detaulf, Grantor shall assénible any Personal Properly nol affixed to the

Properly In @ manner and el a place reesonably convenient to Granlor and Lender and maks It avallable tc Lender within

three (3) days after recelpt of written demand from Lander to Ine extent permitlad by applicable law.

Addresses. The malling eddrésses of Grantor (deblor) and Lender (secured party) from which Informaflon-concernlng - . ©

the securily Inlerest granted By this Deed of.Trust may be obtalned (each as required by the Uniform Commercial Code)
arg as stated on the first page of.lhis Deed.o! Trust. . ’

FURTHER ASSURANCES; ATTORNEY-IN-FACT. The folowing provisions relaling to further assurences and
attorney-in-fact are a par of this Deed of Trust: . '

Further Assurances. At any time, and from time lo time, upon request of Lender, Grantor will make, exectte and
. dsilvar, or will causa to be mads, executed or dallverad, to Lender or lo Lender's deslgnes, .and when requested by
Lender, cause to be filed, recorded, refiled, or rerecorded, as the case may be, at such limes and In such offices and
places as Lender may deem eppropriale, any and all such mortgages, desds of lrust, securlly deeds, securlly
agreements, financing stalements, conlinuation statements, Instruments of further assurance, cerificates, and other
documents es may, In thg sole oplnlon of Lender, be necessary or destrable In ofdar-to- effoctuate, complate, pertact,
continue, or preserve (1) Grantor's obiigations under the Nole, this Deed of Trusl, and the Relsléd Documents, and (2)
the liens and sacurlty Interesis creatad by this'Ogad of Trustias firsl and prior lens ‘on the Property, whether now owned
or hereatior acquired by Grantor. Unless prohiblled by taw. or Lénder agrees 1o the contrary I wriling, Grantor shall
relmburse Lender for alf 6osls and’expenses Indurred In conneclion with the malters referrad to In' Ihis.paragraph.

Attorney-in~Fact. If Grantor falls to do any of the things referred to In the preceding paragraph, Lender may do so for
and in lhe name of Granlor and at Grentor's expense. For such purposes, Grantor hereby Irrevocably appoints Lender
as Grantor's altorney-in-fact for the purposs of making, execuling, delivering, fillng, recarding, and dolng alf other things
as may t;‘e necessary or desirable, In Lender's sole oplinion, lo‘ accomplish the mallers referred fo in the preceding
paragraph. i

FULL PERFORMANCE. Il Granlor pays all tho, Indgbledness whaa dus, and diherwise performs all the obligalions imposed
upon Granlor under this Dead of Trusl, Lende shall oxecitle dnd. dediver to Trustea a request for {0l reconveyanaa and-shall
executa‘and defiver to Grantor-sullable ‘slatemants “of lerniinalion of any-findndng stalement on.lile evidending’ Lender's
securily. Interest In the Rents. and 1he 'Personal Property. Any reconveyance fae shall'ba’pald by.Grantor, Il parmilted by
applicable law. The grantes In any reconveyance may bo destribed as-the *parson or parsons legally-entilled therelo®, and
:he L?cnms In the reconveyance of any matlars or facts shall be conclusive prool of the truthluinass of any-such matlers or.
acis.

_'E_VElNTS OF DEFAULY. Each ol the following, at Lender's option, shafl constliute an Event of [Sefault under this Deed of
rusk: : "
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Payment Defaull. Grantor falls to maka any payment when due under the Indebledness.

Other Defauils. Grantor falls to compiy with or to pesform any other term, Gbligatian, covenant or condition contalned In
this Deed of Trust or In any of the Related Documents or to comply with (o lo perform any term, obligation, covenant or
condltion contained in any other agreement between Lender and Grantor. :

Compliance Detaulf. Fallure ta comply with any other term, obligation, cavenant or condition conlalned In this Deed of
Trust, the Note or in.any of the Relaled Documenls. '

Default on Other Payments. Fallute of Grantor within the time raquired by this Dead of Trusl to make any payment for
laxes or Insurance, or any other payment necessary to prevent fillng of or'to eltect discharge of any lien,

Detaull In Favor of Third Parlles. Should Grantor default under any loan, extension of crodi, securlly agreement,
purchase or sales agresment, or any other agreement, In favor of any ather credilor or-person’that may materlally affect
any of Granlor's properly or Grantor's abllity fo repay ths Indebtedness or perform thelr respeciiVe obligations under this

Deed of Trus! or any of the Related Documenis. .
False Statemenis, Any ty, tation:or siat It mdde or furnished to Lender by Granlor or on Grantor's B

rep .
behalf undar this Dead of Trust-or the Related Documants is fatse or misleading in any materal respect, elther now or at 1.
lhe ime made or furnished or bécomss false or misleading al any time theroatler. .

Defective Coflateralization. This Deed of Trust o any of the Relaled Documenis ceases 1o be in full force and effect
(Including tallure of any collaleral document ta create a valld and pertected securily interest or llen) at any lime and for
any reason. '

Dealh or Insolvency. The dissolution of Granlor's (regardless of whalher alaclion'to conlinue'ls mads), any member .
withdraws trom' the'timiled Uabiity company, or any other terminalion of Granlor's exislence as a_going buslness or the :
death-of any membar, the Insolvency of Granor, the appolniment of a recelver for any pan of Grantor's property, any :
assignment for the benefil of creditors, any lype:ol.creditor workoul, or the commancemsnt of any proceeding under any t
bankruplcy or inscivency laws by or against Grantor. . ST

Credilor or Forfellure Proceedings. Commencamant of foreclosurs ot {orfeilure proceedings, whether by judiclal .
proceeding, ssll-help, fepossession or any other methed, by any credilar of Geantor ‘or by any. governmental agency L

agalnst any propery-securing 1ho Indobledness. This: Includes e garnishinanl of any of Granlor's accounts, Including
deposi accounts, with Lender. Howaver, this Event of Defaull shall not apply If there Is a good falih-dispute by Grantor
as'to tha validily or reasonabloness of the clalm which Isthe basis of tha creditor or tortelture procaeding ‘and ¥ Grantor
glves Lender. written nolice of the:créditor or forfefiure proceeding and depostls with-Lender moriles or a-surely bond for
the creditor -or forfellurs procesding, in an amount datermined by Lender, In lis.sole discrelion, as belng an adequate
reserve or bond for'the dispute.

Breach ol Other Agreement. Any breach by Grantor under the terms of any other agreement batween Granlor and :
Lender that is nol remedied within any grace perod provided therein, including without limitation any agreemenl B
concerning any indebledness or other obligation of Grantor to Lender, whelher exisling naw or laler. :

Evenls Atfecting Guarantor. Any of the preceding evenls oceurs with respect 1o any Guarantor of any of the
Indebledness or any Guarantor dies’ or becomes incompetent, o révokies or disputes the valldily of, or llabllity undar,
any Guaranly of the Indebtednoss.’ In. the evant of & death, Lender, al lis option, may, but'shall aot be required to,
permit the Guaraniors esiate to.-assume unconditionally ‘the obligation§ arising under the. guaranty In a manner
salisfactory to Lender, and, in.doing so, cure any Event of Default. :

Adverse Change. A material adverse change occurs In Grantor's financlal condition, or Lender believes the prospect of
payment or performance of the Indebledness Is Impalred. :

Rignht to Cure. if any delaull, other than a defaul tn payment is curabla and If Grantor has no! been given a notice of a

bregch of the same provision of this Deed of Trust within the preceding twelve (12) months; It may be cured If Grantor,

after recelving wrilteninotice from Lender domanding cure.of such defauit: (1) _cures the delault within ten (10) days; or

(2) i .ins cure raquires: more than ten (10) days, Immadialely Inlliales sléps: which Lender deems In Lender's sole v
discrellon lo be sulficien! to.cure the delaull and therealiér continues and completes all reasonable and necessary sleps !
sufficlent to produce compliance as soon as reasonably practical. )

RIGHTS AND REMEDIES ON DEFAULT. [f an Event of Defaull occurs uridar this Deed of Trust, at any time thereafter,
Trusles or Lender may exerclse any one or more of the following rights and remedies: E

Election of Remedies. Eléction by Lender to pursus.any ramedy shall notfexclude pursult of any olher remedy, and an
slection to make expenditures or o take aclion t6.perform &n obligation of Grantor under this Deed of Trust, after
Grantor's fallure to pertarm, 'shall not alfact Lender’s right to daclare a defaull and exerclse Hs remedles.

Accelerate Indebtedness. Lender shall have the righl al s eption lo daclare ihe entire Indebtadness immedlately due Eh
and payabls, Including any prepayment penally which Granlar would ba raquired to pay.

Foreclosure. Wilh respect to ail of any par of Ihe Rea! Property, the Trustee shall have the righi'to exercise lls power of
sale and to foreclose by nolice arid sale, and Lender shefl have the right 1o foreclose by judicls) foreclosure, In sither
case In accordance with and o the full extent provided by applicabla law.

UCC Remedles. With respect to al or any part of the Personal Properly, Lender shall have all the rights and remadies of
a secured parly under the Uniform Commercial Code.

Collect Rents. Lender shall have the sight, without nolice to Grantor to lake .possassion of and managé the Propedy
and coliect the. Renls, including .emounis past.due and unpald, and apply Ihe né! proceads; over ‘dnd abave Londor’s
costs, agalns! the Indebledness. in furtherance ol this dghi, Lender may.cequire any tenant.or. other user.of the Proporty
\o make paymenls of ren!-or-use lees direclly to Londer. It the-Rents are collected by Lender, Ihen Grantor trravocably
designates ‘Lendar- as, Grantor's attorney-in-fact 1o ‘endérsa Instrimenls fecélved In-payment thereo! 1 the nama of
Granlor.and'to negotiate the-same and coliéct Ihe proceads. Payments by lenanis:or.olher-sers to Lander in rosponse”
lo-Lander's, demand shell satisly the obfigalions for which the payments ere mads, whelher or not-any proper grounds
for the demand existed, Lander may exercise iis rights under this ls,ubparagraph efther In person, by agent, or.through.a
tecelver, '

Appolnt Recelver. :Lender.shall have.tha right lo have a fecelver-appainied 10 take possesslan.of all or any par of lhe
Proparty, with-the power to prolect and preserve the Property, lo operale the Property preceding or gending foreclosure

or:sale, and to collat! the Rants Irém the Property and apply tho proceeds, over'and above the cost of the recoivership,
agains! the indobtednoss, The.recelver may. sarve ' without bond it permitted by law. : Lander's dgh! to the-appaifiment
ol a recelver Shall éxisl whether orinot the apparent.value of the, Ploperty. exceeds the Indebladness by a substantisl
amount, Employment by Lender shall not disquality a person Irom serving as a receiver,

Tenancy at Sufferance. |f Grantor remalns In possession of the Property after the Properly Is sold as provided above or

‘Lender olherwise becomes entilisd to possession of the Properly upon delault of. Grantor, Granior 'shall become a
tenant at sufferance of Lender or the purchaser of the Property and shall, at Lelnder's !cplrlo'd, olther (1) pay a

[ : “ . .
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reasonable rental for‘the use of the Property, or (2) vacate the Property Immediately upon the démand of Lender.

Other Remedies. Trustee or Lender shall have any other right or remedy. provided In this Deed of Trust or the Nots or
by law. -

Notice of Sale. Lender shall glve Grantor reasonable notice of the tima t:md place of any public sale of the Parsonal D
Property or of the fime after which any private sale or other Intended disposition of the Personal Property Is to be made. :

Reasonable notice shall mean notice given at least ten (10) days bafore the time of the sale or disposition. Any sale of 3
the Personal Property may be made In cenjunclion with any sale of the Real Properdy..

Sale of the Properly. To the extant permitted by appilcable taw, Granlor_hereby walves any and all rights to have the
Property marshaliod. In exercising lls rights and remedies, the Trustee or Lénder shall be free to sell all or any part of the
Property. together or separately, In.one sale or by separate sales. Lendar shall bo entitlad to bid at any pubilc sale on all

or sny portion of the Property,

Attorneys’ Fees; Expenses. If Lender Institutes any sult or dction (o enlorce any of the terms of this Deed of Trust, o
Lender shall be entitled ta recover such sum as the cour! may ndjudg’ai‘mpsonablq as attorneys' fees al frial and upon .

any appeal. Whether or not any court actlon Is Involved, and to the exdsn! riot ‘prohibiled by law, &l reasonable
expenses Lender incurs that In Lender’s opinlon.are nscessary at any fima for the protection of lts interest or the
enlarcement of its rights shall became a part-of the Indebladnass payable on demand and shall bear interest af the Note
fate from the dale of the expendilure untll repald. Expenses covered by this paragraph Include, without timilation,
howaver subject 6 any imits under applicable law, Lander’s alforneys’ fees and Lender’s lagal expenses, whether or not
there s 4 lawsull, Including allorneys’ fees-and expanses for bénkrupley procaadings (including eftorts to maodily o
vacafe any aulomalic.stay or Injunction), appeals, ‘and any anticipated post-judgment collection services, the cost of
searching records, -obtaining tille reports {Including foreciosure réporls), surveyors' reports;-and appralsal lees, litle
Inswrice, and fees lor the Trustee,: to the extant parmilied by applicable law. Grantor also will pay any court costs, in

addition 1o dll other sums providad by law. .

Rights of Trustee. Trustes shall have all of the rights and duties of Lender as set forih In this section.

POWERS AND OBLIGATIONS OF TRUSTEE. The following provistons relaling to the powers and obligations of Trustee
(pursuant to Lender’s Instructions) are part of this Deed of Trust:

Powers of Trustee. In addition lo all powers of Trustee.arising-as a malter of taw, Trustee:shall have the power to take
the following actions with respect to the Property upon the wrillen.request of Lender and Grantor: {8) Join In preparing .
and filing a map or plat of the Real Property, Including the dedicalion of streels of olther righls-lo tha'public; (b) Join In :
granting any easement or crealing any restriction on the Real Properly and (c) Jéinin any subordination or other
agresmeni affecting this Deed of Trust or the Interest of Lendar uader this Déed. of Trust. .

Obligalions to Noftfy. Trustee shall not be obligated to nalify any other party of a pending sale under any other trust
deed or lien, or of any action or procesding In which Grantor, Lender, or Trustee shall be a party, unless required by
applicable law, or unfess the aclion or proceeding Is brought by Trustes. | . .

Truslee. Trusles shell meet all qualifications raquired for Trustes under applicabie law. In addition to the rights and R
remedies set {orth above, with respect lo-all or.any par of the Property, the Trusiee shall have the right to foraclose by

notice and'sale; and Lander shall have the right to foreclose by-judiclal foraclosure, in elther case In accordance with and

to the full extent pravided by appiicabia.iaw. .

Successor Truslee. Lender,.al Lender’s aption, may from lime to lime appolnt.a successor Trusled to any Truslee
appolnted under thls Deed of Trusi by an Instrument! executed and acknowladged by Lender'and recorded in the office
of 1hs recorder, of PIERCE Counly, Slale ol Washington. The Instrumant 'shall.contaln, in addilion-1o alt.othier matters
required by stale law, the names ol Ihg osiginal Lender, Trustee, and, Grantar, the book-and paga or the Audilor’s Fiis
Numbar whera this: Deed of Trus! Is recorded, and the name and address of the-suocessor trusles, dnd the Instrument,
shall bg execuled and atknowledged by Lender or s successors In nterest. The successor lrusiee, withoul conveyance
of the Praperly, shall succesd to all the fllle, power, end duties:conlferred tpon the Trustes In this.Deed of Trust:dnd by o
applicable law. This- procedure (or subsiitulion of Trustes shall govern to the excluslon of.all other provistons..for )

substitutlon. ) ’ ’

+ cL .

NOTICES. Subjecl to applicable-law, and excepl for nolice required or allowed by law to be given In anather manner, any
nolice.required to be-given under this Dead of Trust, inciliding withou! limitation any-nolice of defaull and any nolice of sale
shall be glven in wrling, and shall bé efleclive when aclually dellvered, when actually recelved by teiéfacsimile (unless
otherwise requlrad by, taw), whan:deposlted: with a nallonally recognized-overnight courler, or, If malled, when ‘deposlied in
the Unlted Slates mall, -as st class, certilied or registered mall postags prepald,:directad to ihe addresses shown neer the
beglnning of this Deed 'of Trust. All coples:of folices of fosclosura from the hiolder of any'llen which has priorty over this
Dead-of Trust shall be'sen! lo Lender’s sddress; as shown near-lhe beginning of this Oead of Trusl. Any parly may change-ils
address-for nolices under.this Deed of Trust by giving formal wrillan notlce tothe other parties, specifying. that.the purposs of
Ihe nalice Is to change Ite parly's address. For nolice purposes, Granlor agrees to kesp:Lender informed ‘al ‘all imes of
Grantor's currant address. Subject lo applicabla law;-and except for nofice required or aliowed by law 10 be givert in anather-
manner, if there'is more than ong Grantor, any nolice given by Lander lo-ény Grantor is deemad io be' notice glven o all
Grantors, .o !

MISCELLANEOUS PROVISIONS. Tha following misceliangous provislons are a parl of this Deed of Trust:

Amendgments. This Deed: of Trusl, togelher with any Related Documents, canslitutes the enlire understanding and
agreement of the paitles'as to the matters sel forth In this Desd of Trusl. No allesation of or amandment to this Desd of
Trust shall be effeclive unless given in writing and signed by the parly or parties sought to be charged or bound by the
alteration or amsndmant.

Annual Reports. |t the Properly I3 used for purposes other than Granlor's residence, Granlor shall furnish 1o Lender,
upen request, a certifled staternenl of net operaling income received from the Property during Grantor's previous fiscal
year in such form and detall as Lender shall requife. “Ne! operaling income™ shall mean all cash recalpts from the
Propeity less all cash expsnditures made In connaction with the op_'emllmi of the Property.

Capllon Headlngs. Captlon headings In this Deed of Trust are foriconvenlence purposes only and are not io be used to
Interpret or define the provisions of this Deed of Trust, |

Merger. Thera shall'be no merger 0 fhe Interest or eslate created by this Bead of Trust with a.n:y ‘othér Inferest or eslale
in the Properly at any time held by or for the benefit of Lender In any capacity, without the wiitlen consent of Lender.

Goveming Law. This Deed of Trust wll be govemned by, consirued and enforced In accordance with federal taw

and the.laws of the Stale of Washinglon. This Deed of Trust has been accepted by Lender In the State of
Washington,

Cholce of Vénue. (f there ls a Iawsﬁll, Grantor agrees upon Lender's reqhesl to submit to the ]uﬂsdlcllon of the courts of
Pierce County, Stale.of Washingtor.. - . :

L : t
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DEED OF TRUST , o
(Continued) : . Page 7 )

No Walver by Lender. Lendsr shall not ha deamad lo have waived any rights under this Deéd of Trusl unless such
wabvar s glven In wrlllng and signed by Lender. No dslay or omisslan-an-the part of Lender In exgrelzing any right shall
opargle ac-a walver ol such right & any.other righl, "A walver by Lander.of a provision of lhis. Doed of Trust shall nel 4
prejudice or conslituta a-walvar of Lendar's right otherwiso to-demand striel compilance with thal proviston'or. any other A
provislon-of thls Deed of Trust. No prior waiver by Lender, nor any course of dealing balwean Lender and-Grantor, shall P
conslitule & walver of any of LeRder's rights or of any of Granlors ohligations as o any fulure iransaellans.. Whenavar
the consent of Lander IS required under Ihis Deed of Trusl, the granting of such consent by Lendar In any Iastance shatt
no! conslilute conlinuing consant lo subsaquent Instances where such consant Is required.and In all cases such.consent
may be grantad ar withhold In the sole didcration of Lander. .

Severabllity. I a court of compelon! jurisdiction finds any provision of this Deed of Trus! to ba. Megal, tavalid, or
unenforceable as to any clicumslance, that finding shall not make_lhe offénding provision Klagal, invalid, or
unenforceable as-to any othor circUmslance. i feasible, the alignding provisich shall ba considered modiiiad so that It
becomes legal, valld and enlorcaabie. i ihe offending provision cannol b §o moditiod, Il eholl be ¢onsldered daleted
from this Deed of Trusl. Unigss othenwise requlred by law, the Niagally, Invalldily, of unenfarceablilly of any provision.of
this Deed of Trusl shall not affect the legality, valldily or enforceabilily of any othar provision of Ihfs Deed.of Trus),

Successors ang Assigns. Subject lo any limilations stated In this Deed of Trust on kranster ¢f Granlor's Interest, this
Dead of Trus! shall be binding upon.and Inurg lo the banefit of the paries, ihelr suctessors and assigns, If owngrship of
the Property bacomes vestad In & person other than Grantor, Lender, withoul nolies lo Grantor, may deal with Grantor’s
successors with reference to this Deed of Trust and Ihe Indeblodness by way of torbearance or exiension without
releasing Grantor from the obligalions of this Daad of Trust or liabiiity under the Indabledness, -

Time i3 of the Essence. Time Is of the essanca In ihe perfarmance of Ihis Dead of Trusl,

Watver of H d Exempti Qrantor hereby rel and walves all righls and benefils of the homestead
exempilon laws of ihe Slate of Washington as lo all Indebledness secured by this Deed of Trust.

BEFINITIONS, Tns ioligwing caplalized words and terms shell have the lollowlng meanings when usad In Inls Deed of Trust. G X

Uniess specifically siated lo the conirary, all referances to doliar amounts shall maan amounts in fawtul monay of the Unlted
Slates of Amerlca. Wards and lérms used in Ihe singular shall includa tha plural, and the ploral shall Include-the singular, as
the-context may requirs. Words and.terms not.olhérwisd delined in |his Deed of Trusi shall have'the mosnings atidbuted to
such terms In the Unilorm Commercial Coda: -

Beneficlary. The word "Benellclery: means Frontier Bank, and Hs successors and assigns.
Borrower. Ths word "Borrower” means RED HAWK, LLC and includes alf co-slgners and co-makers signing the Nols.

Deed of Trust. The words "Deed of Trust* mean this Deed of Trusl among Grantor, Lender, and Trustes, and Includes
without limitation all assignment and securlty Interast provisions retating to the Parsonal Property qnd Rents,

Defaull, The word "Defaull® means the Detault set forth in this Deed of Trust In the seclion litled "Delaull”,

Event of Default. The words "Event of Defaull® mean any of the events|of default sat forth In this Deed of Trust In the
evenls of default seclion of this Deed of Trust. . .

Grantor. The word "Grantor” means RED HAWK, LLC. - :

Guarantor. The word “"Guarantor® means any guarantor, surety, or accommodation party of any or all of the
Indebladness. :

Guaranty. The word "Guaranty® means the guaranly from Guarantor lo Leriﬁer. Including without limitation a guaranty of
&ll or part of 1he Note.

Improvements, The word "iImprovements” means il exisling and tutura.'lmprovefnen\s, bulldings, structures, moblle
homes aftixed on ihe Real Praperly, tacilities, additions, replacemants and olher construction on the Real Property.

Indebledness. The word "Indebledness” means all principal, Inleros, and: other amounts, costs and .expenses payabls
undsr the Nole or Rolated Documents, together with all renswals of, extensions of, modifications of, consolidations of
and substifullons for Ihe Nole or Relaled Datuments and any amounts expended or advanced by Lender to discharge
Grantar's obligations_ar expenses Incurred by Trustes or Lender to-enforce Grantor's obligatlons under this Dead of

Trusl, togather with Intatest on’such amounls es provided In Ihis Deed'of Trust,
Lender. The word "Lender” means Frontier Bank, Its successors and assigns.

Note. The word "Note" means the promissory nota dalad August 12, 2004, In the original principal amount
[} ,400,000.00 from Granlor to-tendar, logather wilh &l renewals of, .extensions.of, modificatlons: of, refinancings

ol, consolidations of, and substitutions Igr the promissory note or-agreéament. NOTICE TO GRANTOR: THE NOTE
CONTAINS A VARIABLE INTEREST RATE, -

Personal Properly, The words "Personal Property” mean all oquipmenl, fixlures, and other arlicles of personal properly
now or herealter owied by Grantor, and now ar harealicr. allachad .or affixed to the Real Proparty; together with all
accasslons, paits, and.addiions o, all raplicemants of,.and all substiiutions for, any of such properly; and together with
all Issues and prolils thereon and praceads (Including without limitation il Insurance proceeds and refunds of premiums)
from any sale or.other disposition-of the Property.

Property. The word "Property” means collectively the Real Properly end Ihe Persenal Property.

Real Properly. The words "Rea! Properly” mean the rea! property, inlerests and rights, as further described In this Deed
of Trusl.

K LXK

Relatad Dacuments. The words "Related Documents” mean all promissory notas, credll-agreements, loan agre 1 7C
ligs, securily ag Is, morlgeges, deeds of lrusl, security desds, collaleral merlgeges, and af other

Inslruments, agréements &nd documents, whether now or herealler exisling, d In connaction with tho

Indebledness;.provided, thal the ‘environmental-Indemnity agreements are not "Relalad Documents™ and are nol securad

by ihls'Deod of Trust. .

Rents. The word "Rents” means all present and future rents, révenues, Income, issues, royeltles, protiis, and other
benelits derived Hom the Praperty. . . . .

Trustee. The word "Trusles” mearns First American Title Insurance Company, whose, malling address Is 3866 South 74th
St., Tacoma, WA 98409-9904 ""d.“."y substitute or successor rustees. , .

. s i
' i il , '
- .
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DEED OF TRUST - : L
(Continued). - Page 8

GRANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS DEED OF TRUST AND GRANTOR
AGREES TO ITS TERMS,

GRANTOR: : - ’ i

RED HAWK,

LIMITED LIABILITY COMPANY ACKNOWLEDGMENi‘ !

. - B T
STATEOF ___WH : ) O P
: )ss : : S Tl

COUNTY OF Q(MA - : '

On this 747 day of _( % , Q%{ , before ‘me; the undersigned . *
Notary Public, parsonally appeared WILLIAM J RILEY, Member of RED HAWK L personaﬂy known to me or proved N

lo me on the basis of sailstactory evidencs lo be a ‘w"ﬁluﬂ bility company thal executed the Desd of Trust and S
acknowledged the Deed of Trust lo be the free and ¥ W @} ap - 5ed of the fimiled llability company, by authority of “w
statute, Its arlicles of organizallon or its operating Sr 3 ‘., & and purpeses therein mentioned, and on ocath Lo

stated thal he or she is aulhorized lo execule this Q’hed e ARG r:u!ed the Deed of Trust on behait of the limlled .
% S9/m, NGZ -
MMA?U ::E\ %g ggiesldlngnl {
Nolnry Public tn and for lhe State olﬂ ';,’ G, ?Q."'-o;"/ S:My expires /=2/-C > “ ':
’/ k ’, eus G‘oé\\\\ . . D
"’lmm\\‘

LIMITED LIABILITY COMPANY ACKNOWLEDGMENT .

<

STATE OF W}é{f pi . . ;g'
, : )88 : o
COUNTY OF pj//uﬂ. ).

On lhis / ﬁ% day of gga?mf : L 029, befor ‘me, th undersigned  ,°
Nolary Publle, psrsonally appearad ALTHEA V RILE Mer‘gq' @ED HAWK, LLC, and-personally known to-me or proved .

to me on the basls: of salistagtory evidente 10 be a _{\Y (bgmfy company thal exaculed the Deed of Trust and
acknowledged the Deed of Trust to be ths free an nﬁ dead-of the fimited Hability company, by authorlty of ’
stalute, lis arficles of organizatlon or its oparali and puiposes thereln menlioned, and on oath
stated that he or she Is authorized lo execute thls uted the Deed of Trust on behaif of the Iimied
liabillty company.

PupLic = 2 Reslding at
f &My commission expires _/%.2/*0 D

W
"'mun\“
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DEED OF TRUST
(Continued) . . ' " Page9

LIMITED LIABILITY COMPANY ACKNOWLEDGMENT : e
STATE OF wH )

- yss
COUNTY OF p L2ALL. )

Onihis Z ﬂﬁ ‘ day.of _{ %&Qf . QO,Q% . balore me, the undersigned
Nolary Public, pdrsonally appeared WALTER V_ THUMPSON, M 01 RED HAWK, LLC, and personally known lo.ma or
proved to mo on tha;basls of salisfictory evidence lo-be \mfg‘ H{&trggbiity company That execuled the Deed of Trust
and acknowledged the Dead of Trust.lo'be the tree énd‘% 48,01 the limited liabllity tompany, by authorily of
Y
n

statuta, Iis' giliclesof, organizalion or lts opeialing agr 8, puiposes. thereln meniloned, and on osth
sialed that he.or she Is-authorized to execute this Dead¥! Gu

utdd the Deed of Trust on behal! of the fimiled
O =

Iiabl!ilycompny: 5‘ S Nn"’ﬁv oz

By .40 4L 'i-a © Resging at 2"" /&'ﬂ )

Notary Public In and for the Slate of EZA‘ ;‘v,'?o 53, Y &xgommlsslon expﬁ{es / 'a(;'é () 4 .
"’1f WA.;;“"‘ \\;\\\ o,

g\ :

LIMITED LIABILITY COMPANY ACKNOWLEDGMENT o
STATE OF W . ) ' L

- . )88 :
COUNTY OF p///&éé . ) '

On lhis / fz % day bl %Mk , 20 &2 z » before mo, the undersigned
Notary Public, personally appearad MARY L THOMPSE@N, Member of RED HAWK, LLC, and personafly known to me ot

proved to ma on the basls ol 'salistaciory evidence tobe a gt Iimiled Babilty company thal execufed the'Deed of Trust
and acknowledged the Dead of Trust to bg the free and Wﬁ'{? 88, deed of the timiled Uability company, by authority of
stalute, its articles of organization or its opéraling aghbRIeRy t

stated ihal he or she is authorized to axetule this DSt {
liability compsa ok

&4

(] and purposss thereln menlloned, and on oath
mw, 3ecutad the Deed of Trusl on behalf of tha limilad
e

\)

-

4,
<
-

1}

& o0z L
By 1% 4 Wt getps fS Novapy B} 2 Residing al KMM e
4 ., =81 Punye b= . v
Notary Public in and for the State of _LL2F 2 '% N §¢y slon expt SAA~07
. A .21 -~ . P
”’ o‘\ Nolars \\\\ . . ..
it ;
REQUEST FOR FULL RECONVEYANCE l
To: . »Trustes . - >

The undersigned Is the lsga) owner and 'hi:_;ld& of all Indebledness secured by this-Desd of Trusl. You are heraby raquested,
upon payment of all sums.owing lo you, to reconvey without warranty, to the persons entilled thersto, the right, litie and
interast now hsld by you.under the'Dead of Trust. i '

Date: ’ BeneHclary: __“- L .
: ’ By:
Hs:

VASTR PO Luméng, Var. 3.54.09.003 Copr. Hatiand Firancial 8483301, Wt 1937, T08%, AR Righis Bistrved. - WA GACFMPLGSTFG TALTITSS PR-CIWLALOC

{
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EXHIBIT A

The East half of the Northeast Quarter of the Northwest Quarter of Section 29, Township 19 North,
Range 4 East, W.M,, in Pierce County, Washington; Except the North 30 feet for 160th Street East.

Lots 1, 2, 3 and 4 as shown on that certain survey filed November 4, 1977 in Book 21 of Surveys at Page
7, under Recording No. 2007 being a portion of the West half of the Northwest quarter of the Northeast
guarter of Section 29, Township 19 North, Range 4 East, W.M., in Srehomish County, Washington.

Piloneq
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Rev. Code Wash. (ARCW) § 61.24.100
TITLE 61. MORTGAGES, DEEDS OF TRUST, AND REAL ESTATE CONTRACTS
CHAPTER 61.24. DEEDS OF TRUST

§ 61.24.100. Deficiency judgments -- Foreclosure -- Trustee's sale -- Application of
chapter

(1) Except to the extent permitted in this section for deeds of trust securing
commercial loans, a deficiency judgment shall not be obtained on the obligations secured by a
deed of trust against any borrower, grantor, or guarantor after a trustee's sale under that deed of
trust.

(2) (a) Nothing in this chapter precludes an action against any person liable on the
obligations secured by a deed of trust or any guarantor prior to a notice of trustee's sale being
given pursuant to this chapter or after the discontinuance of the trustee's sale.

(b) No action under (a) of this subsection precludes the beneficiary from commencing a
judicial foreclosure or trustee's sale under the deed of trust after the completion or dismissal of
that action.

(3) This chapter does not preclude any one or more of the following after a trustee's
sale under a deed of trust securing a commercial loan executed after June 11, 1998:

(@) (i) To the extent the fair value of the property sold at the trustee's sale to the
beneficiary or an affiliate of the beneficiary is less than the unpaid obligation secured by the deed
of trust immediately prior to the trustee's sale, an action for a deficiency judgment against the
borrower or grantor, if such person or persons was timely given the notices under RCW
61.24.040, for (A) any decrease in the fair value of the property caused by waste to the property
committed by the borrower or grantor, respectively, after the deed of trust is granted, and (B) the
wrongful retention of any rents, insurance proceeds, or condemnation awards by the borrower or
grantor, respectively, that are otherwise owed to the beneficiary.

(ii) This subsection (3)(a) does not apply to any property that is occupied by the
borrower as its principal residence as of the date of the trustee's sale;

(b) Any judicial or nonjudicial foreclosures of any other deeds of trust, mortgages,
security agreements, or other security interests or liens covering any real or personal property
granted to secure the obligation that was secured by the deed of trust foreclosed; or

(c) Subject to this section, an action for a deficiency judgment against a guarantor
if the guarantor is timely given the notices under RCW 61.24.042.

(4) Any action referred to in subsection (3)(a) and (c) of this section shall be commenced
within one year after the date of the trustee's sale, or a later date to which the liable party
otherwise agrees in writing with the beneficiary after the notice of foreclosure is given, plus any
period during which the action is prohibited by a bankruptcy, insolvency, moratorium, or other
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similar debtor protection statute. If there occurs more than one trustee's sale under a deed of trust
securing a commercial loan or if trustee's sales are made pursuant to two or more deeds of trust
securing the same commercial loan, the one-year limitation in this section begins on the date of
the last of those trustee's sales.

(5) In any action against a guarantor following a trustee's sale under a deed of trust
securing a commercial loan, the guarantor may request the court or other appropriate adjudicator
to determine, or the court or other appropriate adjudicator may in its discretion determine, the
fair value of the property sold at the sale and the deficiency judgment against the guarantor shall
be for an amount equal to the sum of the total amount owed to the beneficiary by the guarantor
as of the date of the trustee's sale, less the fair value of the property sold at the trustee's sale or
the sale price paid at the trustee's sale, whichever is greater, plus interest on the amount of the
deficiency from the date of the trustee's sale at the rate provided in the guaranty, the deed of
trust, or in any other contracts evidencing the debt secured by the deed of trust, as applicable, and
any costs, expenses, and fees that are provided for in any contract evidencing the guarantor's
liability for such a judgment. If any other security is sold to satisfy the same debt prior to the
entry of a deficiency judgment against the guarantor, the fair value of that security, as calculated
in the manner applicable to the property sold at the trustee's sale, shall be added to the fair value
of the property sold at the trustee's sale as of the date that additional security is foreclosed. This
section is in lieu of any right any guarantor would otherwise have to establish an upset price
pursuant to RCW 61.12.060 prior to a trustee's sale.

(6) A guarantor granting a deed of trust to secure its guaranty of a commercial loan
shall be subject to a deficiency judgment following a trustee's sale under that deed of trust
only to the extent stated in subsection (3)(a)(i) of this section. If the deed of trust encumbers
the guarantor's principal residence, the guarantor shall be entitled to receive an amount up to the
homestead exemption set forth in RCW 6.13.030, without regard to the effect of RCW
6.13.080(2), from the bid at the foreclosure or trustee's sale accepted by the sheriff or trustee
prior to the application of the bid to the guarantor's obligation.

(7) A beneficiary's acceptance of a deed in lieu of a trustee's sale under a deed of trust
securing a commercial loan exonerates the guarantor from any liability for the debt secured
thereby except to the extent the guarantor otherwise agrees as part of the deed in lieu transaction.

(8) This chapter does not preclude a beneficiary from foreclosing a deed of trust in the
same manner as a real property mortgage and this section does not apply to such a foreclosure.

(9) Any contract, note, deed of trust, or guaranty may, by its express language, prohibit
the recovery of any portion or all of a deficiency after the property encumbered by the deed of
trust securing a commercial loan is sold at a trustee's sale.

(10) A trustee's sale under a deed of trust securing a commercial loan does not
preclude an action to collect or enforce any obligation of a borrower or guarantor if that
obligation, or the substantial equivalent of that obligation, was not secured by the deed of
trust,
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(11) Unless the guarantor otherwise agrees, a trustee's sale shall not impair any right or
agreement of a guarantor to be reimbursed by a borrower or grantor for a deficiency judgment
against the guarantor.

(12) Notwithstanding anything in this section to the contrary, the rights and obligations of
any borrower, grantor, and guarantor following a trustee's sale under a deed of trust securing a

commercial loan or any guaranty of such a loan executed prior to June 11, 1998, shall be
determined in accordance with the laws existing prior to June 11, 1998.

HISTORY: 1998 ¢ 295 § 12; 1990 c 111 § 2; 1965 ¢ 74 § 10.
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